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STATEMENT OF ISSUE 


I. The Federal Aviation Act of 1958 generally prohibits air carriers 
from engaging in air transportation without a certificate of public necessity 
and convenience, issued by the Civil Aeronautics Board after notice and 
public hearing. The first question presented here is whether the Board can, 


nonetheless, authorize a non-certificated carrier to engage in regular, scheduled 
air transportation, without prior notice and hearing, over the routes of a certi- 
ficated carrier which agrees to abandon its own service and permit such a re- 


placement. 


Il. A second question is reached only if the first is answered affirma- 
tively: whether the Board, in authorizing such a replacement, can wholly re- 
fuse to impose conditions for the protection of the certificated carrier’s af- 


fected employees. 


This case has not previously been before the Court. 


STATEMENT OF THE CASE 
AND REFERENCE TO RULINGS 


This proceeding is before the Court upon the petition of the Air Line 
Pilots Association, International (“ALP ) to review an order of the Civil 
Aeronautics Board (the “Board”’), pursuant to Section 1006(a) of the Federal 
Aviation Act of 1958, as amended (72 Stat. 731, 49 U.S.C. Sec. 1301, et seq.). 
The Board’s order is designated Order 70-3-62 (R. 46-51)!, and was issued on 
March 13, 1970. This Court has jurisdiction of the matter under Section 1006 
(a) of the Federal Aviation Act of 1958, as amended (the “Act”). 


I. BACKGROUND: THE INTERESTED PARTIES 
AND TRE STATUTORY SCHEME 


A. Northeast and Title IV of the Act. 


Northeast ‘Airlines, Inc. (“Northeast”), is a Massachusetts corporation and 
a common cartier by air. Northeast is classified as a “trunk carrier” and pro- 


vides commercial air transportation service to cities of varying sizes, mostly to 


1 References to the Board’s Order and the formal papers in this proceeding, which are re- 
produced in the appendix, are designated “R”. Designations preceding a semi-colon are to 
the Board’s order and those following are to the formal papers. 


and from points in the northeastern United States. Prior to the instant pro- 
ceeding Northeast provided air service to some 41 cities in 1] states, including 
Lewiston-Auburn, Maine (“‘Lewiston”’), and Augusta-Waterville, Maine (“‘Au- 
gusta”) (R. 2). 


Pursuant to law, Northeast’s authority to provide such air transportation 


service is duly conditioned upon certain prerequisite showings and continuing 
obligations. Thus, the Act2 prohibits Northeast, and any other “air carrier’’, 
from engaging in air transportation without an authorizing cettificate issued by 
the Board. (Section 401.) The record shows that Northeast did apply for 
and obtain such a certificate (R. 2) pursuant to Section 401(d) of the Act: 


The Board shall issue a certificate authorizing the whole or 
any part of the transportation covered by the application, 

if it finds that the applicant is fit, willing, and able to per- 
form such transportation properly, and to conform to the 
provisions of this Act and the rules, regulations, and require- 
ments of the Board hereunder, and that such transportation 
is required by the public convenience and necessity; other- 
wise such application shall be denied.? 


Moreover, certificated carriers like Northeast must, as a condition of re- 
taining their authority, comply with certain labor legislation (Sec. 401(k)); 
transport mail for the government as requested (Sec. 401(1)); jfile, post and 
publish all of its rates, fares and charges for air transportation (Sec. 403(a)); 
and refrain from charging or collecting a different amount of | compensation 
than that specified in their tariffs (Sec. 403(b)). Further, certificated carriers 


like Northeast must disclose the names of their stockholders and keep records 


and accounts in a manner prescribed by the Board (Sec. 407). 
| 
| 
2 The relevant portions of the Act are set forth in full infra at pp. C1-C4. 
| 


3 Similar requirements for notice and hearings are imposed by the Act in case of alteration, 
amendment, modification or suspension of such certificate, or in case of abandonment of any 
route or part of a route. Sec. 401(g), (j)- | 


Detailed statutory restrictions also apply to proposed tariff changes (Sec. 
403(c)); proposed consolidations and mergers (Sec. 408); deceptive or unfair 
methods of competition (Sec. 411); interlocking relationships (Sec. 409(a)) and 
pooling arrangements and other economic arrangements among carriers (Sec. 
412(a)). 


B. Executive and Part 298 


Executive Airlines, Inc. (“Executive”), is a Massachusetts corporation and 
was founded in 1959 (R. 15). It began regularly scheduled air service in New 
England in 1962 and has served Maine since 1966 (ibid.). In addition to its 
New England service, Executive serves points in the southeastern United States 


and maintains a base in Miami, Florida. 


Executive has grown rapidly. It carried 6,000 passengers in 1963 and an 
estimated 300,000 ‘passengers on its scheduled service in 1969. (R. 15). Exec- 
urive now employes 310 persons, has approximately 23 multi-engine aircraft, 
rraintains its own training facilities for pilots and mechanics, and maintains 


regular dispatching facilities and ticketing services (R. 16; 19-20). 


Executive, however, is not a holder of a certificate of public convenience 
and necessity issued by the Board, as is Northeast. Rather, Executive has been 
designated by the Board as an “air taxi operator”. This designation, and its 


attendant consequences, have considerable significance herein. 


In order to implement the statutory scheme with particularity, Congress 
authorized the Board to “establish such just and reasonable classifications or 
groups of air carriers . . . as the nature of the services performed by such air 
carriers shall require; and such just and reasonable rules and regulations, pur- 
suant to and consistent with the provisions of this title, to be observed by 


each such class or group, as the Board finds necessary in the public interest” 


(Sec. 416(a)). The Board was also given authority, with certain exceptions, 


to exempt from the provisions of the Act, 


any air carrier or class of air carriers, if it finds that , . . 
such provision . . . is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers and 


is not in the public interest. (Sec. 416(b)(1).) 


The Board has exercised this classification and exemption authority with 
Tespect to carriers like Executive. In 1952, the Board issued new regulations 
entitled “Part 298- Classification and Exemption of Air Taxi Operators”. (14 
C.F.R., Part 298; 17 F.R. 635). These regulations, subsequently revised, created 
a classification of air carriers, called “air taxi operators”, who do not utilize 
large aircraft. Under present terms, Part 298 classifies large aircraft as those 
* weighing 12,500 pounds or more* and exempts the small airplane operators — 
the air taxis — from many of the statutory responsibilities imposed upon other 
,classifications of carriers. 


Thus, air taxi operators like Executive do not need a certificate of public 
necessity and convenience because, under Part 298.11(a), they have been ex- 
empted by the Board from Section 401(a) of the Act. Consequently, they can 


and do carry passengers in air transportation without a prior public hearing 
and without the showing of fitness and capacity to perform at statutory stan- 
,dards otherwise required. In addition, the Part 298 regulations relieve air taxi 
operators, in whole or in part, from the statutory requirements /relating to the 
publication of “‘all rates, fares and charges for air transportation” (Sec. 403); 
athe obligations to provide adequate service upon reasonable request (Sec. 404(a)), 
to avoid unjust economic discrimination (Sec. 404(b)); to carry}mail at govern- 
ment request (Sec. 405(b)); to make public disclosure of stock membership, 
‘traffic records, and financial statements (Sec. 407(b), (c), and (d)); and to ob- 
‘tain Board approval for any proposed consolidation, merger, or pooling arrange- 
ment. (Secs. 408(a), 409(a), 412(a)). | 


A 4 The Board is presently conducting a formal proceeding which contemplates the modifi- 
«ation of this 12,500 pound limit so as to expand the scope of air taxi operations. Part 298 
Weight Limitation Investigation, CAB Docket No. 21761, Order 70-1-15 (Jan 5, 1970). 


Except for some specific prohibitions against operating in Hawaii and Alaska, 
and against competing with helicopter and other special equipment operators, 
Part 298 contains no limitations upon the air taxi operators’ proclivities for 
route competition and no limitations upon their fare structure. Thus, carriers 
likey Executive are free to enter, leave, and compete in markets — including 
those served by certificated carriers like Northeast — without Board authoriza- 
tio: or regulation. Moreover, Part 298 regulations expressly permit air taxi 
operators to engage in charter flight business, so long as they use jet aircraft 
weighing less than 27,000 pounds and carrying not more than 12 passengers. 
(14 C.F.R. §298.21(a)). 


In 1969, the Board created a new subclassification of air taxi operators: 
those operators like Executive who performed more than five scheduled round- 
trip flights per week between any two points were characterized as “commuter 
air carriers” and were required to file quarterly traffic reports and flight sched- 
ules with the Board. (14 C.F.R., Part 298, 34 F.R. 7124). Otherwise, these 
scheduled commuter air carriers are treated by the Board in the same manner 
as ther, non-scheduled, air taxi operators and, indeed, are not even required 


to fcomply with their own published schedules. 


C.'| Air Line Pilots Association, International 


The Air Line Pilots Association, International (““ALPA’’), an unincorpo- 
rafed labor organization, is the authorized bargaining representative of flight 
] 


deck crew members and other employees of more than 47 air carriers. ALPA 


represents more than 30,000 employees actively engaged in the air transporta- 


‘i industry, in matters affecting employment rights and safety in air trans- 
Pp 


tation. ALPA represents all pilots employed by Northeast. An affiliate of 
‘A’s, the Union of Professional Airmen, represents all pilots employed by 

Executive. In addition, ALPA, as a professional organization, has substantial 

irfterests, and participates frequently, in activities concerned with the improve- 


ment of air safety and the advancement of commercial air transportation. 


Il. THE PROCEEDINGS BEFORE THE BOARD 


| 
In this proceeding, the Board, pursuant to an application filed by North- 
east, authorized Northeast to suspend air service to Lewiston and Augusta, 
Maine, conditioning the suspension on replacement air service being provided 
by Executive (R. 48). ALPA was a party to the proceeding below, opposing 
the approval of Northeast’s application and substitution by Executive. The 


proceeding is summarized below. 


A. Northeast’s Application to Suspend Service 


On August 27, 1969, Northeast filed an application with the Board which 
requested authorization to suspend its air service at Lewiston and Augusta, Maine, 
two stations specified on segments 1 and 3 of Northeast’s Certificate of Public 
Convenience and Necessity for Route 27 (R. 1-2). Northeast asserted, as its 
primary justification, that it would economically benefit from the) suspension; 
it claimed financial losses due to its service at Lewiston and Augusta (R. 3-6). 


Northeast pointed out to the Board that the number of passengers it car- 
ried at Lewiston and Augusta dropped off significantly during 1968, with a 
c@ntinued decline indicated for 1969 (R. 3). . Northeast cited these traffic 
figures at the two markets. At Augusta, Northeast’s traffic increased from 
14,761 passengers in 1964 to 23,556 passengers in 1967; then declined to 
22,758 during 1968 and 8,994 for the first six months of 1969. At Lewiston, 
Northeast’s traffic increased from 4,832 passengers in 1964 to 17 569 passengers 
in, 1967; declined afterward to 14,992 during 1968 and 6,800 for the first six 
months of 1969. 


In seeking to suspend its service, Northeast acknowledged its willingness 
tq accept as a condition to its suspension the establishment and maintenance 
of adequate replacement air service (R. 8). Northeast informed the Board that 
Executive was willing to provide such replacement service and that Executive 
would provide eight daily round-trips to Augusta and five daily rounds to 
Lewiston (R. 7-8). 


Northeast also informed the Board that Executive had already provided 
air service to Lewiston and Augusta, while Northeast’s service still functioned. 
Thus, Northeast told the Board that Executive had operated in competition 
with Northeast and captured approximately one-third of the total Lewiston- 
Boston traffic by the end of its one year operation, in September 1968, the 
same year in which Northeast’s traffic significantly declined (R. 5, 3). Exec 
utive also competed with Northeast at Augusta regularly since 1966, and, as 
Northeast acknowledged, during 1968 and 1969 when Northeast suffered traf- 
fic declines, Executive was capturing approximately one-half of the market 
(R. 4): 


B. Executive’s Answer in Support of Northeast’s Application 


In support of Northeast’s request to suspend service at Lewiston and Au- 
gusta, Executive filed an answer describing its significant successes in competi- 
tion with, or in replacement of, certificated carriers. Thus, Executive noted 
that in its Boston-Bar Harbor service, Executive expected to carry twice the 
number of passengers in 1969 as Northeast had carried there in 1966 (R. 17). 
Executive began its Bar Harbor service in 1968 in competiton with Northeast; 
Northeast’s service was suspended by the Board on June 12, 1969 (Order 69- 
6-59: R. 16-17, Supp. App. A 2, 7). In the Boston-Nantucket market, the 
introduction of commuter service in competition with Northeast has resulted 
since 1963 in Northeast’s decline from 100 percent of that market to 15 per- 
cent (R. 17). As other examples of its ability to compete, Executive informed 
the Board that in the Boston-Montpelier market, Executive expects to carry 
“at least half of the traffic”; in the Boston-Lebanon market, Executive plans 
to carry more than 50 percent of the traffic in 1969. Executive competes 
with Northeast in both those markets (R. 18). 


In support of its proposed substitution for Northeast at Lewiston and 
Augusta, Executive alleged that in each of the markets noted above the total 


amount of traffic has been substantially greater than the traffic which occurs 


9 


when such markets are served only by a certificated carrier (R. 16-1 8). Also, 
with the elimination of Northeast at Lewiston and Augusta and those points 
added to Executive’s already existing Maine service, Executive expects to carry 
“a total of 126,249 passengers on its Maine services and attain an operating 
profit of over $500,000 in the first year of operation.” (R. 14). As Executive 
characterized this proceeding, “Northeast seeks Board authorization to effect a 
major realignment of air transportation services in the State of Maine.” (R. 9). 


C. ALPA’s Contentions Before the Board 


ALPA filed an answer in opposition to Northeast’s application | to suspend 
its service at Lewiston and Augusta in favor of replacement by Executive. 
ALPA asserted, inter alia, that air taxi operators have a fatality rate 30 times 
greater than for certificated air service.6 Thus, ALPA 


. . . strongly believes there are serious safety considerations 

involved in this proceeding, and that only through hearings, 

similar to certification proceedings, can this Board fairly rule 

on these substantial safety considerations. This is especially 

true where, as here, this Board is requested to permit an air 

taxi operator to act, in effect, as a certificated carrier over 

previously certificated routes, without requiring EEO 

tion of certain standards. [R. 27]® 2 

5 The National Transportation Safety Board issued a study in May 1970 concerning ac- 

cidents occurring in air taxi operations during the period 1964-1968. According to the 
NTSB, an independent federal agency that serves as the overseer of US. transportation 
safety, the air taxi passenger fatality rates per 100 million passenger-miles flown were 9.29 
for £1967 and 8.91 for 1968, while the corresponding rates for scheduled domestic passenger 
service by certificated carriers were 0.29 in 1967 and 0.28 for 1968. Study of Air Taxi 
Accidents, 1967-1968 (NTSB, 1970), pp. 1-2. Subsequent references to this document 
herein will be designated “NTSB study”. 


6A passenger traveling on every trunk or local service carrier certificated by the Board 
flie¢ aboard aircraft built to stringent requirements, maintained and inspected lat a rigid level 
and flown by pilots certificated according to rigorous testing procedures, all promulgated 
and enforced by the Federal Aviation Administration (“FAA”). But different, substantially 
lower standards of air safety have been promulgated for air taxi operations. mpare Fed- 
eral Air Regulations, Part 25 and Part 121 with Federal Air Regulations, Part) 23 and Part 
135 (14 CFR. Parts 23, 25, 121 and 135). | 


10 


In addition, ALPA asserted there was “a need for this Board to provide 
employee protective conditions” (R. 32). Normally, such conditions are im- 
posed by the Board to protect employees from the full impact of furloughs, 
decreased pay status, and moving expenses incurred in merger, route transfer, 
or similar proceedings. ALPA stated, “. .. this Board — in the public interest 
— must grant an evidentiary hearing so [ALPA] can present various proposals 
in order to equitably protect flight crew members.” (R. 33.) 


As ALPA explained to the Board, Northeast’s proposed suspension at 
Lewiston and Augusta and replacement by Executive was no isolated proceed- 
ing, but “is only one part of its attempt to methodically alter its existing 
route structure in New England states . - - .” (R. 23-24.) ALPA called the 
Board’s attention to the several Northeast applications filed on August 20, 1969, 
7 days before the instant application, wherein Northeast sought to suspend service 
at Worcester, Lebanon, Keene, Montpelier, Burlington, and Manchester, New 


Hampshire, in favor of Mohawk Airlines, Inc., Executive and other carriers (ibid.). 


Ir light of this discontinuation of service by Northeast, ALPA urged the 
Board to grant a hearing so that ALPA could seek appropriate protection 
for its members adversely affected by Northeast’s suspension. Approximately 
5 months later, on February 11, 1970, ALPA filed a supplementary pleading 
with the Board, again requesting protective provisions for the benefit of North- 
east’s flight crew members in this proceeding. This supplementary pleading 
showed new evidence requiring such provisions. Thus, ALPA pointed out, the 
Board had issued a decision (Order 69-12-73) on December 16, 1969, which 
granted Northeast’s requested suspension at 6 other New England points, and 
authcrized replacement by Mohawk, Executive and others. ALPA had made 
a similar request for employee protections in these prior Northeast proceed- 
ings, but the Board had denied the request largely because of assurances by 
Northeast that no pilots would be injured.” 


7 The Board had there stated: “We are awarding Mohawk and Northeast only temporary 
authority pendente lite and ALPA has not demonstrated that the grant of such temporary au- 
thority will have a ‘general and system-wide impact on employees.” [cite omitted.] Signifi- 
cantly, we note that Northeast has stated that the above-described replacement operations would 
not result in the discharge or furlough of pilots and that, pursuant to a collective bargaining 
agreenent, Northeast will pay any moving expenses occasioned by a relocation of personnel.” 
[Order 69-12-73, p. 11, R. 39, n. 3.] 


11 


‘ : 

The new evidence demonstrated the impropriety of Board reliance on such 
Northeast assurances, according to ALPA. For, contrary to that Company’s 
earlier assurances, Northeast had thereafter announced that 105 to 115 flight 
crew members were to be furloughed (R. 39-40).8 After viewing the after- 
math of the Board’s December 16 order, ALPA asserted “there can be no 
serious doubt that . . . more pilots face imminent unemployment” if the 
Boaxl granted Northeast’s additional suspension at Lewiston and Augusta (R. 
41).? In short, ALPA argued to the Board that the proposed suspension of 
Northeast and replacement by Executive should be submitted to public scrutiny 
through a certificate proceeding, wherein Executive’s fitness to serve as a com- 
mon carrier by air could be examined, its performance fully regulated, and 
the need for employee protection could be demonstrated and implemented. 


y Ill. THE BOARD’S FINDINGS AND CONCLUSIONS | 


The Board approved Northeast’s request and granted the suspension/replace- 
ment arrangements for a 3-year period at Lewiston and Augusta (R. 46-51). In 
authorizing Northeast to suspend its service for 3 years the Board expressly 
conditioned its approval “‘on the provision by Executive Airlines of certain mini- 
mum service requirements.” (R. 48.) The Board set Executive’s minimum level 
of service to Augusta at between 6 and 8 daily round-trips, with 3 land 4 on 
weekends; 5 daily round-trips were required to Lewiston (R. 48, n. 6). 


S With respect to the contentions raised by ALPA, the Board “found them 
to le without merit.” (R. 49). The order recites that “the Board has dealt 


with those contentions in previous orders, and we believe our findings in those 


8 ALPA stated (R. 40-41): “Significantly, the first 55 furloughs were to be effective 4 
days after Northeast ceased its service on the Boston-Lebanon-Montpelier route . . . [a]nd, 
the second set of furloughs became effective the day Northeast actually ceased service over 
the remaining protions authorized by this Board’s Order 69-12-73.” 


9 Northeast filed an answer to ALPA’s second plea in which it argued, inter alia, that 
Northeast’s general financial condition was the cause of the furloughs, not the route sus- 
pensions. (R. 43-46). 
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orders are dispositive of ALPA’s contentions” (ibid.). The Board denied ALPA’s 
request for employee protective provisions, stating that “such conditions are gen- 
erally imposed in mergers Or route transfers where there is a general and system- 
wide imphct on employees. This is not the situation here.” The order then con- 
cludes: 
In any event, we are not persuaded that ALPA’s contentions 

present sufficient public interest factors as to warrant either 

the disapproval of the application or the institution of an 

evidentiary hearing. [R. 50.] 

Thd order contains string citations to prior Board orders in which ALPA 
jlar arguments, and in which the Board responded with language vir- 
ntical to that just quoted. Accordingly, the Board refused to con- 

ing, and approved Northeast’s requests, upon conditions not here 
in issuey The instant order brought to 27 the number of cases in which, dur- 
ing recent years, the Board has approved proposals for substitute service by air 


taxi operators at certificated points.!° 


ARGUMENT 


THE BOARD’S INSTANT ORDERS ARE INVALID BECAUSE THEY 
BYPASS THE CERTIFICATION PROCEDURES REQUIRED BY THE 
ACT, VIOLATE THE BOARD’S OWN SETTLED INTERPRETATION 
OF ITS REGULATIONS, AND REST UPON VAGUE AND UNARTIC- 
ULATED FACTUAL PREMISES.!! 


Faced with rapid economic growth in the air taxi industry and hopeful 
of re@ucing the subsidy needs of certificated local service carriers, the Board 


—" 


10 fppendix A to this brief, infra, pp. Al-A8, contains a chart outlining the impact of 
this Board policy in terms of passengers, frequency of service, etc. by reference to the data 
contained in the other 26 Board decisions. 


11 Except for occasional reference to the particulars of the instant case, this section of the 
Argument is nearly identical to the comparable section in ALPA’s brief in Air Line Pilots As- 
sociation, Int'l. v. C.A.B., Case Nos. 24,062 and 24,063 (C.A.D.C.). In Case Nos. 24,062 and 
24,063, the sole issue presented is identical to the first issue presented herein. 
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has hit upon the device, herein illustrated, of allowing air taxi operators ito te- 
place the carriers’ certificated service at low-density traffic points. To ayoid the 
more stringent economic and safety regulations applicable to certificated service, 
the Board has decided to authorize such replacement service by way of adminis- 
trative exemption rather than through statutory certification proceedings. Such 
abbreviated procedures not only preserve the air taxi operator’s immunity from 
more strict regulation, they also obviate the need for a showing of fitness and 


capacity to perform transportation service, and for the scrutiny of evidentiary 


materials in a public hearing. 


In ALPA’s view, repeatedly presented to the Board, such a short cut is 
prohittted by law. As we now show, the Board’s use of its exemption power 
in the instant case contravenes the regulatory scheme of the Act and represents 
an abrupt and unexplained departure from the Board’s own settled view of the 
proper reach of that power. | 


By authorizing the air taxi operator in this case to provide 
replacement service, at points to be abandoned by a certi- | 
ficated carrier, the Board has contravened the requirements | 
t of Section 401 of the Act. | 


if Section 401(a) of the Act stood alone, the Board’s instant order would 

be patently unlawful, without further analysis. That Section unequivocally pro- 
| 

vides Phat “No air carrier shall engage in any air transportation unless there is 
in force a certificate issued by the Board authorizing such air carriers to engage 
in such transportation.” Subsequent portions of Section 401 require an adver- 
sary qroceeding, public notice and hearing, and Board findings that an appli- 
cant is “fit, willing and able” to perform the requested air service and that 
such service is “required by the public convenience and necessity”. Clearly 
none wf the foregoing certificate procedures have been invoked herein; none- 
theless, according to the Board, Executive, a non-certificated air taxi operator 
is no® entitled and, indeed, required to provide air transportation service to 
the general public at various points designated on the certificate of Northeast. 
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The Board’s justification for this apparent abdication of its regulatory 


function rests upon Section 416(b) of the Act, which provides 


The Board, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) 
exempt from the requirements of this title or any provision 
thereof, or any rule, regulation, term, condition, or limita- 
tion prescribed thereunder, any air carrier or class of air 
carriers, if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or limit- 
ation is or would be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent of, or un- 
usual circumstances affecting, the operations of such air car- 
rier or class of air carriers and is not in the public interest. 


Apparently, the Board will contend that it has promulgated rules, in Part 298 
of its own Regulations, which meet the tests for validity specified in Section 
416(b) and which support the issuance of its instant orders. 


This rationalization falls of its own weight when the terms of the Act are 
considered. Moreover, in light of the Act’s history, and stated purposes, its 
terms cznnot sensibly be stretched by “Gnterpretation” to condone the Board’s 


approach. 


1. The Board reads Section 401 too narrowly 


The Act — and its forerunner, the Civil Aeronautics Act of 1938 — was 
an explicit Congressional response to a series of severe industry problems. Air 
transportation in the late 1930’s was considered by the House Committee in 
charge of the new legislation to be in a “chaotic” state.12 Ample evidence 
was presented to Congress demonstrating financial instability throughout the 
industry, and, in large part, consequent safety hazards. 


12 HR. Rep. No. 2254, 75th Cong. 3d Sess. p. 2 (1938). 
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“The present air-transportation system has been developed 
at great expense both to the Government and private in- 
dustry, to say nothing of the lives taken during this devel- 
opment. It is now seriously threatened by the initiation 
of unregulated airlines, unhampered by any duty to perform | 
the governmental service of carrying mails and not covered 
by the present law... .” 


“The needs of the public require the immediate extension of 
Governmental control to the air-transport industry. In order 
to prevent chaotic conditions and promote the rapid growth | 
that comes with orderly regulation this need should be ful- | 

+ filled at the earliest practicable date.” [Emphasis supplied.) 
* HLR. Rep. No. 911 on H.R. 7273, 75th Cong., Ist Sess. 18- 
19 (1937). 


That same year, the Senate Committee which was considering a similar 
bill said: | 


“In recent years there has been an extraordinary growth of 
transportation by air. The airlines cover the country car- 
rying over a million passengers a year and much express 
and mail are engaged in intensive competiton with each 
other and with railroads and other carriers. This compe- 
tition is being carried to an extreme which tends to under- | 
mine the financial stability of the carriers and jeopardize 
the maintenance of transportation facilities and service ap- 
propriate to the needs of commerce and required in the 
public interest and the national defense. Aviation in America 
today, under the present laws, proves unsatisfactory to in- | 
vestors, labor, shippers, and the carriers themselves.” [Em- 
phasis supplied] S. Rep. No. 686 on S. 2, 75th Cong., 1st 
Sess. 2 (1937). 


| 

The legislative history makes it plain that Congress considered the require- 
ment: of a certificate of convenience and necessity, to be issued by an adminis- 
trative agency, to be at the core of effective reform. Such a certificate, it was 
thought, would provide the basis for creating and enforcing the necessary eco- 
nomic and technical order required in the industry. Thus, Congressman Lea, 
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a sponsor and one of the chief proponents of ELR. 9738, emphasized during 


debates that 


che regulatory body created by the bill will have authority 
to issue certificates of convenience and necessity to the 
operators. This will give assurance of security of route. 
The authority will also exercise rate control... . [T] hose 
two things are the fundamental and essential needs of avi- 
ation at this time. - - 83 Cong. Rec. 6406-6407 (1938), 
75th Cong., 3d Sess. 


The House Committee, in its report urging passage of the same bill, made 


the same point: 


If this legislation is enacted, the air carriers will be able 
to operate on @ stable basis, their routes secured by a cer- 
tificate of convenience and necessity, which may be re- 
voked only for cause, and their rates regulated so as to 
eliminate cutthroat competiton among themselves. [Em- 
phasis supplied.] HLR. Rep. No. 2254 on H.R. 9738, 

75th Cong., 3d Sess. 2 (1938). See also S. Rep. No. 
1661 on S. 3845, 75th Cong. 3d Sess. 2 (1938). 


At the same time, S. 3845, which was finally melded into the Civil Aero- 
nautics Act, was reported on by the Senate Committee on Commerce. In the 
Senate, recognition of the relationship between the carriers’ economic stability 
and the safety of their operations was quite explicit, and the certificate device 
was acknowledged as designated to promote both. 


The Committee Report stated: 


The present bill reflects the coordination of thought of im- 
portant Senate and House Committees in a general recogni- 
tion of the dependence of safety in air upon the need for 
permanent economic legislation, and consequent economic 
stability in the air-carrier industry. S. Rep. No. 1661 on 
S. 3845, 75th Cong., 3d Sess., p- 2 (1938). 


And, as explained by Senator McCarran, the chief architect of S. 3845: 
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Air transport is a distinct part of aviation. Technically, it 
embraces the most difficult kind of flying, by reason of 
its operation between fixed points at definite times, almost 
regardless of weather or any other condition. If we are 
ever to have safe, regular, and economically sound air trans- 
port, it must be administered by a strictly non-political body. 
83 Cong. Rec. 6631, 75th Cong., 3d Sess. (1938). 


In general, Senator McCarran concluded: 


| 
| 
. Sound legislation, administered by a strictly non-political 
body, will make air transport much more efficient than it | 
now is, and will unquestionably result in convincing the 
traveling public of its safety. 83 Cong. Rec. 6635, 75th | 
Cong., 3d Sess. (1938). | 

| 


On the House side, Congressman Randolph, one of the chief supporters of 
| 

HLR. 9738 which was passed by the House, summarized the intent and purpose 

behind the legislation: 


* HR. 9738 provides for a coordinated regulation of aero- | 
nautics under a new Federal agency. It vests the regulation 
of economic problems and of safety factors of the industry 
in a non-political, permanent agency of the Government. 
It foresees economic regulations premised on the tried and 
tested American device of certificates of convenience and 
necessity. It thus provides the virtue of ease of government 
control under a method that is both familiar and tested, 
preventing unsound and unjustifiable ventures, outlawing 
piratical practices while preserving healthy competition and 
protecting the smaller lines. It proposes to regulate rates 
to the extent necessary in the public interest and it permits 
of cooperative action under sound Government supervision 
with a view to eliminating waste, encouraging economies, 
and the promotion of travel and trade. It will make pos- 
sible new financing under the direction of the regulatory 
body. Its broad provisions should improve safety condi- 
tions. It will assure aeronautics an orderly and sound 
growth. It will inspire public confidence. It should attract 
the highest type of management. And it will constitute a 
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steady advance toward a coordination of America’s transpor- 
tation facilities. 83 Cong. Rec. 6507, 75th Cong., 3d Sess. 
(1938). 


of comprphensive regulation of the air transportation industry were the promo- 


aol in the view of those who framed the statute, the main objectives 


tion of financial stability and the attendant improvement in safety and orderly 
progress pf aviation. These purposes are still preserved and reflected in the 
Act. Sedtion 102 requires, inter alia, that the Board shall consider “as being in 


the publfc interest, and in accordance with the public convenience and necessity 


* * * 


The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure 
the highest degree of safety in, and foster sound economic 
conditions in, such transportation, and to improve the rela- 
tions between, and coordinate transportation by, air carriers. 


Actordingly, it is clear that the Board is obliged, in dealing with any pro- 
posals igned to impose non-certificated common carriers upon the traveling 
public, fo proceed with a marked restraint. For “the basic policy of the Fed- 
eral Avgation Act is a certification system, with exemption to be used sparingly 

_ 24 Island Airlines, Inc. v. CA.B., 363 F.2d 120, 125 (C.A. 9, 1966). 


2. The Board reads Section 416(b) too broadly 


the Board’s power to classify and exempt carriers from the provisions of 
the Adt is explicitly conditioned in Section 416(b) itself. That enactment al- 
lows the Board to exempt air carriers from other provisions of the Act when, 
and only when, the Board finds that “unusual circumstances affecting the oper- 
ations, of “‘such carriers, or the “limited extent” of their operations, makes en- 
forcement of the provision in question an “undue burden” upon the carriers 


and 3 such enforcement is “not in the public interest”. Exemption is then 
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allowable, but only “to the extent necessary.”!3 American Airlines v. C/A.B., 
98 Ap#. D.C. 348, 352, 235 F.2d 845, 849 (1956), cert. denied, 353 U.S. 905; 
Las Vevas Hacienda, Inc. v. C.A.B., 298 F.2d 430, 439, n. 30 (C.A. 9, 1962). 


A brief review of legislative history shows what Congress had in mind 


when # authorized the Board to grant exemptions: relief for irregular and 
occasional operations, incidental to the basic transportation system, and. of 
little economic impact. Nowhere in the Act’s history was it suggested that 


exemption powers could be used, instead of certification proceedings, to per- 


mit regular air service, over established routes. | 


The economic regulatory scheme of the Act, as already explained, was 
initial enacted in 1938. The 75th Congress recognized that, in certain lim- 
ited or unusual situations, enforcement of some regulatory provisions might be 


unduly onerous. Definitions of “air carrier” and “air transportation” contained 


in the Act were so broad that some unintended results and undue hardships 
could be foreseen without a provision for ad hoc exemptions. One govern- 
ment of.icial noted that “air transportation” as defined in the Act included 
the operations of “some of our very small fry, who are, for the most part, 
constituted of one pilot and one airplane.”4% Joseph B. Eastman, Federal 
Coordjnator of Transportation, observed that operators who “‘casually or oc- 
casionally transport persons or property but are not regularly engaged in for-hire 
transportation” were also covered.'® | 


| 
13 We show later, pp. 32-37, that the Board has not even purported to make these pre- 
requisite findings. At this point, we confine our argument to a showing that such findings, 
upon the instant record, could not withstand judicial review even if they had been made. 


14 Hearings before the House Interstate and Foreign Commerce Committee on HR. 9738, 
75th Cong., 3d Sess., 420-421 (1938). | 


15 Testimony of Dennis Mulligan, Office of Solicitor, Department of Commerce, Hearings 
before a Subcommittee of the Senate Committee on Interstate Commerce on S. 2 and S. 
1760, 75th Cong., 1st Sess. 100 (1937). 


16 ‘estimony of Joseph B. Eastman, Federal Coordinator of Transportation, Hearings be- 
fore a Subcommittee of the Sena. ‘Committee on Interstate Commerce on S. 3027, 74th 
Cong., Ist Sess. (1935), reprinted, Hearings Before a Subcommittee of the Senate Committee 
on Interstate Commerce on S. 2 and S. 1760, 75th Cong., 1st Sess. 673 (1937). 
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A bill introduced by Senator McCarran in 1938 (S. 3659) would have pro- 
hibited exfmptions for any scheduled carrier. But Senator Truman proposed 


a substitute bill with this explanation: 


ction 402(0) of the substitute empowers the Authority 
o make exemptions from any provision of the Act where 
tt would cause undue hardship. It is designed especially 
o enable the Authority to adjust some of the require- 
ents of the law where necessary to encourage small oper- 
tors, such as the small operators in Alaska, in cases of 
hardship. Section 30S(c) of $. 3659 contains a similar 
provision but is applicable only to a nonscheduled oper- 
“ation. There might be undue hardship on a scheduled 
operator as well as is shown by those in Alaska.!7 


Another |. stator referred to the applicability of the exemption provision with 


reference to a small feeder line in a sparsely populated area.'® 


But’ nowhere in the legislative history is there a suggestion that exemption 
might be appropriate in connection with replacement service on established 
routes. frdeed, the Secretary of Commerce explicitly ruled out such an intended 
objective: “. - - where routes have been established and where operators are 
rendering effective service, protection should be given in a manner provided 


for by aj certificate of public convenience and necessity . - - 719 Rather, 


* 


sake) RIE the exemption provision to be limited to operations inci- 


dental t the basic transportation system, such as the “very small fry, who 
are, for the most part, constituted of one pilot and one airplane”, to those 


» 


17 a before a Subcommittee of the Senate Committee on Interstate Commerce on 
S. 3659, 75th Cong., 3d Sess. 4 (1938). 


18 g3}Cong. Rec. 7082 (1938). 


19 Testimony of Mr. Daniel C- Roper, Secretary of Commerce, Hearings before a Sub- 
committee of the Senate Committee on Interstate Commerce on S. 3027, 74th Cong., Ist 
Sess. (1935), reprinted, Hearings before a Subcommittee of the Senate Committee on Inter- 
state Commerce on S. 2 and S. 1760, 75th Cong., Ist Sess. 735 (1937). 
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“not regularly engaged in for-hire transportation”, to “small operators in Alaska,” 


to those “‘areas remaining ... which have not yet been tapped by air trans- 
portation”™, to those areas where passengers may be carried from sparsely 
populated areas to a terminal, or to those “charter operators or those not on 


schedule”.2! (See supra, pp. 19-20). 
| 


Buta‘! that is a far cry from what is presently involved. Commuter car- 
riers cannot sensibly be viewed as irregular and occasional operators, incidental 
to the basic transportation system, and of little economic impact. On the con- 
trary, as we now shall demonstrate, the commuter carrier industry generally, 
and Exeéutive in particular, have become a substantial, regular, permanent, 
valuable and integral feature of that system and must not be permitted to Te- 
place certificated carriers without undergoing certification. | 

According to the Federal Aviation Administration, the air taxi industry 
generally consisted of over 4,100 operators in November 19687, as compared 
to 3,500: operators in March 1967 3% and only 2,000 operators in 1952, when 
the air taxi classification and exemption was first established by the Board. ae 


pines size and value of the air taxi fleet of aircraft has increased drama: 
tically sah the same period. The government has conducted studies of that por- 
tion of the industry which performs at least five round-trips per week between 
two or more points, i.e., the “communter” carriers. These studies show that 


20 statment of Daniel Roper, continued in his remarks quoted at note 19, supra. 


21 As explained by Fred re a draftsman of H.R. 9738, “‘the essential purpose | of « 
the exemftion provision . . . [was] to exempt from any requirement of a certificate of 
convenience that type of ¢: carrier [charter operators or those not on schedule] until it is 
found to be in the public interest.” Hearings before the House Interstate and Foreign Com- 
merce Committee on H.R. 9738, 75th Cong. 3d Sess. 420-421 (1938). | 


22 F.A.A., List of Air Taxi Operators current as of November, 1968, issued Sune 1969. 


23 FA.A. Advance Notice of Proposed Rule Making, Docket No. 8041, Notice No. 67-9, 
published in the Federal Register (32 F.R. 4500) on March 24, 1967. 


24 Tid. 
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the number? of aircraft used by these scheduled air taxi operators increased 
from 72 in January 1964 to 1,272 in November 1968.» This fleet included 
814 multi-engine piston planes, and 122 jets. The FAA’s estimate of the 
dollar value of this fleet exceeds $125 million as of November 1968, a 63 per- 
cent increase over the value of the commuter fleet in use during October 1967, 
and a 278 percent increase in the value of such fleet in use during November 
1966. Moreover, it was estimated, the value of the commuter fleet should ex- 
ceed $200 million by the end of 1969. (d., p. 1.) 


By way of comparison, there were 2,586 total aircraft in the service of 
all U.S. ceftificated carriers in January 196927 and an official publication of 
the Air Transport Association values all flight equipment for the entire sched- 

industry at about $9 billion as of December 1968.2 Thus, the 
iers’ aircraft fleet might be roughly evaluated, as of early 1969, 
t to about one-half the number of planes comprising the certifi- 
rs’ fleet, and about one-fiftieth of the latter’s monetary value. Even 
ing into account the number and value of aircraft used by the non- 
scheduled tair taxi operators, therefore, it is plain that the commuter carriers 
can hardly be viewed as “small fry” or “hardship cases’”” (supra, PP- 19-20.) 


Other measurements confirm this conclusion. For example, scheduled cer- 
tificated carriers provided service to 648 American cities in 1969, the sched- 
uled air taxi carriers alone, during the same period, were serving 384.29 Com- 
muter catriers carried 6 million passengers in 1966 (the year of the last FAA cen- 


sus regarging such operations) while, during that same year, all U.S. certificated 


9 
4 


q 
25 EAS., Scheduled Air Taxi Operators as of November 1968, p. 5. During this same 
period, number of scheduled or commuter operators increased from 12 to 240. (iid.) 


26 Id., @t Preface. 

27 pala, Aviation Forecasts Fiscal Years 1970-1981 (January 1970), pp. 10, 30. 
28 1969 Air Transport Facts and Figures, p- 36. 

29 CAB., An Analysis of Scheduled Air Taxi Operations, p. 4 (Nov. 1969). 
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carriers enplaned a total of 113 million passengers including about 11 million in 
international flying.2° Commuter carriers provided in excess of 2,445 sched- 
uled flights daily in 1969 (CAB Analysis, supra) while the entire certificated 
U.S. airline fleet provided an average of 14,612 scheduled flights daily in 196831 
. é 


Moreover, since 1966, independent criteria disclose that commuter carriers’ 
operations have increased markedly, and at a rate well beyond that enjoyed by 
certificated carriers. Thus, the total number of seats available in the commuter 
fleet increased from 3,846 in November 1966 to 10,647 in November 1968; 
the average number of aircraft per operator increased from 4.3 to 5.3, and the 
total mene of aircraft from 510 to 1,272 (/d., at p. 5). Accordingly, had 
the government required commuter carriers during this period to report or TeCc- 


ord the actual number of passengers carried, one might well expect to find that 
the commuters had drastically enlarged their share of the total volume of do- 


mestic passengers flown from the approximate ratio of 6:100 apparent in 1966. 
| 
Regrettably, such passenger and revenue data has not been required | jof air 


taxi operators during this period. Although commuter carriers’ traffic data 
must now be reported to the Board, for each quarter beginning July 1, 1969, 
the Board itself has decided to treat such information as confidential, pending 
further consideration. See 14 C.F.R. Part 298.64; 34 F.R. 7125. Nonesheless, 
one may find some other established benchmarks by which rough estimates of 
the commuter carriers’ current share of the air transportation passenger market 


may be ventured. ! 


The Board’s own staff has performed a study which calculates that: ‘the 
commuters operated 892,000 flights, 104 million plane-miles and 1.1 billion 


seat miles in 1969.33 The same study disclosed that the average air taxi flight 


30 F.4.A., Aviation Forecasts Fiscal Years 1970-1981 (Jan. 1970), p. 28. 
31 1969 Air Transport Facts and Figures, p. 45. 

32 F.A.A., Scheduled Air Taxi Operators as of November, 1968, p. 6- 

33 C.A.B., An Analysis of Scheduled Air Taxi Operations (Nov. 1969) p. 4. 
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in 1969 covered a distance of 126 miles and that the average fare for a flight of 
such distanc2 was 13.5 cents per mile or $17.00 per flight. Even if commuter 
carriers enplaned only the same number of passengers in 1969 as they did in 
1966, therefore, their annual operating revenue from passenger service would 
have exceeded $100 million last year. But the fact that commuter carriers in- 
creased their total number of aircraft utilized from 510 in 1966 to 1,272 in 
1968, and their total seating capacity from 3,846 to 10,647 during the same 
period (supra, P- 73), strongly suggests that it may not be inappropriate to 
consider a ‘agure between $200 and $300 million as representing their current 


annual revgnue from passenger service. 


Industry sources report that the number of air taxi revenue flights carry- 
ing cargo creased from 9,500 in 1966 to 36,600 in 1968; revenue miles 
flown on fargo trips increased, at the same time, from 1.9 million to 48 mil- 
lion. Inj addition, it is estimated that commuter air carriers now operate 
several hufidred mail routes under U.S. Post Office contracts worth over $10 
million arfaually.* 


Significantly, when Congress decided to enact the original statutory scheme 
and impose the first certification requirements, the entire industry to be regu- 
lated carmed only one million passengers annually, with total yearly revenues 
of approfimately $36 million from both passenger and mail carriage. 83 Cong. 
Rec. 6634, 75th Cong., 3d Sess. (1938). As an air taxi industry spokesman 


has pointed out, this non-certificated part of the air transportation system car- 


ried mort passengers in 1968 than the scheduled certificated airlines carried 
until after the end of World War 1.37 Surely, the Board has lost sight of 


34 Ig, at pp. 4-5, 51-52, 78. 
35 Miles, Thomas S. “Taxi Cargo Boom”, Pacific Air and Truck Traffic, April 1969. 


36 F.AgA., Scheduled Air Taxi Operators as of November 1968, pp- 1, 86-93 and see 
n. 34, p. 24, infra 


37 stalement of Thomas S. Miles, President, National Air Transportation Conferences, 
Inc., befdre the Aviation Sub-Committee, Senate Committee on Commerce, July 29, 1969. 
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Congress’ intended objective: the present substantial nature of regular com- 
mercial air taxi operations, as described above, evokes the need for certifi- 

cation proceedings. | 
they government agencies have not ignored the growth of the air taxi 
industry and attendant implications. The Federal Aviation Administration, 
for example, announced in March 1967 that it was considering rule-making 
action affecting the safety practices of air taxi operators. 8 In its Notice, the 
FAA reviewed and quoted from the Board’s 1952 decision promulgating and 


justifying the Part 298 exemption and classification of air taxi operators. | | The 


FAA concluded that much of the Board’s position was “no longer valid” a 
light of the growth of the industry, and the expansion — both in numbers and 
size — of its fleet. 


The National Transportation Safety Board has also expressed concern, as 


we See infra, pp. 34-36, about the air taxi industry’s growth and its impact 
upon passenger safety. Only the Civil Aeronautics Board, respondent herein, has 


failed to acknowledge the significance of recent events. 


That the Board has stretched its exemption powers beyond the limits of 
Section 416(b) is demonstrable, too, by reference to the particular situation 
involved in the instant order. The undisputed factual assertions regarding Ex- 
ecutive -y the commuter carrier in the case at bar — demonstrate that there are 
no “unusual circumstances” affecting Executive’s operations, nor are its oper- 
ations of such a “limited extent”, to warrant characterizing the certification 


proceedings as an “undue burden” and “not in the public interest.” 


Executive is, according to the Board’s order, to provide Augusta with ap- 
proximately 42 round-trip flights each week and Lewiston with 35 such| flights 
weekly (R. 51). Thus, Executive will be authorized and, indeed, requited to 
provide 3900 stops at these two points each year. These are far more sched- 
uled flights to these two cities than were being provided by Northeast. | 
38 Docket No. 8041; Notice 67-9, published in the Federal Register (32 F.R. 4500) on 


March 24, 1967. 
s 
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Executive anticipated that with the addition of its Augusta and Lewiston 


service, pursuant to the Board’s order, Executive will carry 126,249 passengers 


on its servide in Maine and make a profit of over $500,000 during the first 


year of op@ation (supra, P- 9). Executive, generally, exepcted to carry a 
,000 passengers during 1969 (supra, p. 4) and has grown to the 
it has recently announced that it carried more than 200,000 pas- 
0. Aviation Daily, Vol. 190, 


total of 3 
point whe 
sengers duigng only the first six months of 197 
(July 13, 1970). Even when this case was before the Board, Ex- 

loyed over 300 persons, operated with approximately 23 multi- 
its own regular training, dispatching, and ticket- 


ft, and maintained 
). Thus, the passenger services of Executive are the 


(supra, p. 4 
€ Executive’s air business, 


sportation” (supra, P- 19). 


and establish it as “regularly engaged in 


ition, Executive’s proposed service to Augusta and Lewiston will 
gstanding certificated service at these two points. Northeast, through 


te, provided service at Augusta and Lewiston for over 30 years. Ac- 


these points do not fit within the description of points “not yet ..- 


air transportation” (supra, P- 21). 

ver, the Board’s order herein, illustrative of its current trend, can 

to encourage unregulated commuter carriers like Executive entering 

and aggréssively competing in additional markets against regulated carriers, with 

the hopefof eventually eliminating and replacing such regulated service at points 
ing the protection of regulation. Thus, as shown earlier (supra, pp- 

entered competition with North- 


7-9), Expcutive, without Board authorization, 
available passenger 


f ugusta and succeeded in capturing one-half of the 
entered competition with Northeast at Lewiston and within a brief 
39 As here, Executive 


east 0 


traffic; 
time sugceeded in attaining one-third of that traffic. 


39 si sly, when services became available at the new Portland Airport, near Lewiston, 
Executive simply ceased serving Lewiston (R. 5). Since Executive had none of the responsibi- 
lities att@ndant to a certificate, it did not have to apply to, or even notify the Board when it 


suspendeff its Lewiston service. 
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ae eteraily entered competition with Northeast in the Boston-Bar Harbor, Maine, 
market and was eventually authorized by the Board to replace Northeast (su- 
pra, p. 8). Similarly, via its exemption from the Act, Executive anced com- 
petition with Northeast in the Boston-Nantucket, Boston-Montpelier, and. Bos- 
ton-Lebanon markets, and acknowledged its expectation to carry more than 50 
percent of the passengers in these three markets (R. 18). If history repeats it- 
self, as we can expect, Northeast’s service will be completely suspended | ‘and 
replaced by Executive in these markets, as a result of this unregulated dompe- 
tition. Qhis result, encouraged by the Board herein, sharply contradicts the 
Board’s own recently stated view: “The unregulated air taxis are intended to 
supplement, not supplant the certificated system.” TAG Airlines, Inc., Docket 


19139, (Order No. 69-8-165, p. 8 (August 29, 1969). 


Nor can the Board reasonably assert that commuter airline substitution 
for certificated carrier service is an “unusual circumstance” within the meaning 
of Section 416(b), for the Board has often — and with increasing frequency — 
approved applications and agreements like those presently before the Court. 
Thus, as shown in Supplemental Appendix A, infra, pp. Al-A8, the Board has 
approved such substituted service on 26 separate occasions. The first occurred 
in 1964, and was severely limited in duration; the second occurred in 1967. 
Since then, however, the Board has permitted commuter airline substitution six 
times if 1968, 15 times in 1969, and three times in the first two months of 
1970.48 The Board’s own Vice Chairman, Whitney Gillilland, has correctly re- 
ferred to this substituted service as an “emerging . - - pattern” promising “‘bene- 
fits to the Federal Treasury . . .”“! 


40 Nor have these substitutions been approved for only a short time, as was the first, 
for Apgendix A shows that the Board has adopted agreements on 11 occasions which call 
for subs‘ituted service over a 10-year period, and has 7 times approved contracts of a 3- 
year dura.ion. 


41 Speech, “Emerging Patterns in the Regulation of Local Air Carriers”, Hon. Whitney 
Gillilland, before the 8ist Annual Convention of National Association of Regulatory Utility 
Commigsioners, October 9, 1969. | 
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Vieweq against this background, the Board’s decision to allow non-certificated 


carriers to ee regular, substantial, scheduled service in lieu of the service 


previously rovided by certificated carriers, and to function with immunity 
from many§ of the reporting, accounting, safety and anti-competitive regulations 
imposed upon certificated carriers, is plain error and worse. As a result of its 
abdication of strict government control over market entry and fares, and its 
relaxation pf stringent economic and safety standards applicable to what has 
become a substantial and regular segment of the entire scheduled air fransporta- 
tion systerh, the Board has fostered a retrogression to the pre-statutory “chaotic” 
days which strikes at the very heart of the regulatory scheme. This Court has 
already indicated that it will not tolerate such an administrative abandonment 
of Congressional policy (American Airlines v. C.A.B., supra, 98 App. D.C. at 
353, 235 F-20 at $50): 


Despite the broad language of Section 416(b) we think it 
perfectly clear that the Congress did not set up so elaborate 
a series of provisions in respect to the certification of car- 
riers, and the public interest, convenience and necessity 
therein involved, and at the same time grant its adminis- 


‘trative agency power to destroy those elaborate provisions.” 


B. The Board’s present use of its exemption powers constitutes 
an abrupt and unexplained departure from its own settled 


policy. 

We Fave shown above that Congress and the Courts have broadly viewed 
the certification procedures and restrictions as applicable to air transportation 
generally, and the Section 416(b) exemption authority as restricted very nar- 
rowly. he Board itself, until recently, took the same view. 


a] 


j 
————————— 


3 
42 accord: Island Airlines, Inc. v. CA.B., supra, 363 F.2d at 125 (CA. 9, 1966); cf. 
American, Airlines v. C.A.B., 97 US. App- D.C. 324, 231 F.2d 483 (C-AD-C., 1956). 
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In Standard Air Lines, Exemption Request, 9 CAB 583, 584-585 (11948), 
the Board stated: | 


The legislative history of Section 416(b) of the Act indi- 
cates that its primary purpose is to provide relief for the 
irregular and sporadic operations of the so called fixed- 
base operators and for the carriers engaging in unusual or 
limited operations. There is nothing in the Act or its leg- 

_ islative history to justify the Board in by-passing or ignor- 
ing the certification provisions of Section 401 of the Act 
by authorizing extensive new operations, which, although 
involving some experimental characteristics, are neither un- 
usual as to circumstances nor limited in extent. 


A similar view still obtained several years later. In the Large Irregular Car- 
riers cage, 11 CAB 609, 610-611 (1950), the Board stated: | 


. . . the power to exempt extends to Section 401(a) and 
the impression obtains in some quarters that the Board 
thus has an easy and uncomplicated method, if it so wills, 
« of authorizing anyone to engage in air transportation. It 
is quite clear, however, that this is not the case. A read- 
ing of Section 416(b) in the light of the legislative history 
» of the Act, the conditions which inspired its passage, and 
the pattern of the economic regulation prescribed therein 
& leaves no doubt that the issuance of a certificate of pub- 
lic convenience and necessity is, and must be, the princi- 
pal means of authorizing air transportation, and that the 
power to grant such authority through exemption is sharp- 
ly restricted and is to be employed only in the extraordi- 
nary case. 


This view of the Act, although proper in ALPA’s view, obviously would 
hinder certain ambitious carriers and impede some single-minded appeals to ex- 
pediency. Indeed, in 1947, the Board itself expressed to Congress a desire to 
expand its exemption authority on the basis that it was too restricted. At 
hearings before the House Committee on Interstate and Foreign Commerce, 
the Board’s general counsel explained that a Section 416(b) exemption was an 
“extraordinary remedy”, “‘a very special process”, and that to grant an | 
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exemption “special findings” had to be made. He also explained that in the 
previous Cengress the Board had unsuccessfully attempted to expand the ex- 
emption power to make it dependent on a mere finding of public interest 
rather tha the more rigorous standards embodied in the Act. (Hearings on 
Terminal ind Intermediate Points On Routes of Air Carriers, Subcommittee of 
the House, Committee on Interstate and Foreign Commerce, 80th Cong., Ist 
Sess., Jung 3, 1947 (unprinted) 35, 48-49.) (The transcript of these hearings 

is available at the Committee’s offices.) While the 1947 House Committee did 
offer a bill which provided for a limited expansion of the exemption authority, 
it was passed by the House (93 Cong. Rec. 9495 (1947)) but died in a Senate 


Committee. 


Eve in Part 298 itself, the Board has previously acknowledged its duty to 


confine this administrative exemption to a proper statutory scope. Significantly, 
when the Board first promulgated Part 298, it noted that air taxi operators’ 
“aircraft are operated to serve offline points for the convenience of individual 
passengels, to provide air service in emergencies, and generally as an incident 

to some other means of livelihood of the operator.” 17 E.R. at 635. Although 
the Board wanted to encourage the development of air taxi service, the Board 
viewed the function of air taxi operators in the following limited manner (17 
F.R. at "ia 


The proper place for the operation of small aircraft in the 
domestic aviation picture the Board believes is to provide 


connecting air services to off-route points on “jitney” serv- 
ices of a kind not offered by other air carriers.* 


43 as early as 1967, the FAA concluded that “. . . the volume of the air taxi opera- 
tions with small aircraft can no longer be considered as ‘jitney’ operations. This activity is 
growing rapidly and the growth can only be spurred by the recent or imminent introduction 
of ‘small’ airplanes capable of carrying as many as 20 persons. With the increased availabil- 
ity of these airplanes, many air taxi operators will be capable of providing service of the 
kind that previously could have been provided only by a [certificated] Part 121 air carrier 
with large aircraft.” F.A.A. Advance Notice of Proposed Rule Making No. 67-9, Docket 
No. 8041, published in the Federal Register (32 F.R. 4500) on March 24, 1967. 
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The Board’s current use of the exemption powers, on the other hand, per- 
mits a classification of small-airplane carriers performing regular, substantial, 
schedule service, in replacement of service by certificated carriers, without 
benefit gof regular statutory safeguards. If the prior Board policy has not been 

| 

changec, the Board itself would have stated in these cases, as it did in the 


Large Irregular Carriers case, that the applicant air taxi operators have 


. . . yielded to the temptation to desert the field they were | 
intended to serve and, on the contrary, have rendered serv- | 
ice of the type which the regulation did not authorize, and 

which the Board is of the opinion should be authorized and | 
permitted only after proof of public convenience and neces-~ | 
sity, and a showing of willingness to assume the obligations 

incident to common-carrier operations, under a certificate 
and after notice and hearing on the merits of the proposal. 


* * * 


Such operations are not limited in extent, nor do unusual 
circumstances appear to be present affecting the operations 
of the carriers within the meaning of Section 416(b). We 
are of the opinion that the success of such operations, even | 
if established, is not in itself sufficient to justify authoriza- 
tion by way of exemption.” 


We submit that this recent trend to expand the use of Part 298 cannot 
be reconciled with, and must fall in face of, a “longstanding and consistent 
administrative interpretation” of the exemption authority. United States v. 
Leslie Salt Co., 350 U.S. 383, 396 (1956). See Federal Power Commission v. 
Panhandle Eastern Pipe Line Co., 337 U.S. 498, 513-514 (1949); Federal Trade 
Comniission v. Bunte Bros., Inc., 312 U.S. 349, 351-352 (1941). Moreover, as 
this case involves a question of statutory construction—not administrative wis- 
dom—the courts, not the Board, are the expert and final tribunal. Social Secur- 
ity Board y. Nierotko, 327 US. 358, 369 (1946); American Airlines v. C.AB., 


178 F.2d 903, 908 (C.A. 7, 1949). | 


44 supra, 11 CAB at 617-618. 
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C. The Board’s Instant Order Lacks the Support 
of Requisite Factual Findings. 


Even if, contrary to the foregoing analysis, the Board were not flatly pre- 
cluded by the Act itself from issuing the instant orders, the instant order is 
defective, nonetheless, for failure to comply with settled principles of adminis- 
trative law. We show now that—assuming arguendo that Section 401 is not 
manifestly violated—the Board’s order is so vague, SO barren of preliminary fac- 
tual findings, and so unresponsive to critical issues that it cannot withstand 


judicial review. 


As Be. above, pp. 14, 18-19, Section 416(b) of the Act permits the 


Board t 


necessary”, when the Board finds that “unusual circumstances affecting the 


exempt air carriers from certain provisions of the Act “to the extent 


operations of” such carriers, oF the “limited extent” of their operations, would 
make egforcement of such provisions an “undue burden” upon the carriers and 
that such enforcement is “not in the public interest”. But there is nothing in 
either Part 298 or the instant order which could be viewed as Board findings 


responsive to these statutory issues. 


Part 298, we have explained (supra, P- 30), was first promulgated by 
the Board with assurances that its exemptions would be confined: “the proper 
place for the operation of small aircraft in the domestic aviation picture, the 
Board believes, is to provide connecting air services to off-route points on Sjit- 
ney’ services of a kind not offered by other air carriers.” Nothing in the regu- 
lations, even now, purports to explain why and how the statutory criteria for 
exemption may be satisfied in connection with substantial, frequent, long-term 


scheduled service to points previously enjoying certificated service. 


Nor does the Board’s instant order supply this rationale. In the instant 
order, the Board’s sole factual findings relate to the anticipated economic bene- 
fits to the carriers and the anticipated increase in the frequency of flights. 
While such considerations are doubtless relevant, they represent the beginning 
of analysis, not its conclusion. Yet nothing else appears to support the 
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significant expansion of Executive’s exemption scope. Section 416(b) makes 
it clear taat much more than a finding of anticipated economic benefit is re- 


quired. - 
| 


The immediate economic needs of the carriers involved herein do not jus- 
tify use of the exemption authority, for “financial distress is not a circumstance 
which, standing alone, meets the requirements of Section 416(b).” Pan Ameri- 
can World Airways, Inc. v. C.A.B., 104 App. D.C. 288, 292, 261 F.2d 754, 
757-157 (C.A.D.C., 1958), cert. denied, 359 U.S. 912 (1959). 


To be sure, a certificate proceeding would also delay substitution of com- 


muter carrier service, but this is not sufficient to satisfy Section 416(b). As 
| 


Judge fPrettyman of this Court recognized: 


If inability to participate in a given carriage because of the 
time necessarily consumed in a certification proceeding con- | 
stitutes an unusual circumstance in the operation of the ap- 
plying carrier, and an undue burden upon it, very little is 
left of the requirement for certification. 


After all, as air carriers begin to operate with a semblance of regularity, 
“They, are moved much closer to the certificated services [and] [t]he burden 
of certification is no longer obvious.” American Airlines, supra, 98 App. D.C. 
at 355-356, 235 F.2d at 852-853. Consequently, the Board must “find the 
exemption justified, not in conclusory fashion in the statutory language but in 
such fashion that a reviewing Court can test the validity of the finding. ” (Ibid.) 


The Board’s failure to articulate a rationale is not cured by its boilerplate 
reference to prior Board orders. In the order here being reviewed, the Board 
stated that it had “dealt with [ALPA’s] contentions in previous orders” , but 
all the cases cited are simply rubber-stamp versions of the instant orders. In 
fact, Phe Board has not dealt with ALPA’s contentions. 


45 yimerican Airlines, Inc. v. C.A.B., supra, 97 App. D.C. at 329, 231 F.2d at! 488 
(1956). Accord: Standard Air Lines, supra, 9 CAB at 585; Chicago and Southern Air- 
lines, Hot Springs Exemption, 7 CAB 451, 453-454 (1946); American Airlines, et al, Route 
Consolidation, 7 CAB 337, 348-349 (1946). 
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Indeed, the Board’s Order herein does not even purport to deal with 
ALPA’s objections to the dual safety standards being foisted upon markets 
which previously enjoyed a single high standard through certificate safeguards. 
The National Transportation Safety Board, as already shown (supra, P- 9), has 
found that the passenger death rate for air taxi operators was approximately 
30 times greater than that for scheduled certificated service. The National 
Transportation Safety Board, after a detailed examination of the comparative 
safety records of air taxis and certificated carriers, recently concluded that the 


disparity fvas “especially alarming.”“ Thus, the NTSB pointed out, 


The estimated air taxi passenger fatality rates per 100 mil- 
lion passenger-miles flown were 9.27 for 1967 and 8.91 for 
1968, while the corresponding rate for Scheduled Domestic 
Passenger Service were 0.29 in 1967 and 0.28 for 1968 .. .« 
{BJoth the 1967 and 1968 rates represent sharp increases 
over the 1964-1966 [air taxi] rate of 7.65.47 


If comparisons are drawn in terms of aircraft-hours flown, instead of passenger- 
miles, similarly alarming disparities appear. The fatal accident rate for air taxi 

operators per 100,000 aircraft-hours flown increased from 1.39 in 1964 to 2.25 
in 1968.48 The fatal accident rate for certificated carriers per 100,000 aircraft- 
hours flown, however, declined over the same period from .265 to 199.49 


It is not possible to compare safety rates in terms of departures and land- 
ings, because air taxi operators have not been required to report the number 
of their departures and landings. But there is every reason to believe that a 
similar disparity in passenger risk exists. The accident rate for certificated car- 
riers per 100,000 departures is virtually identical to the accident rate for such 


——_—_—_————————— 


46 NTSB Study, p. 2, cited supra, P- 9, n 5. 
47 Ibid. 

48 NTSB Study, p. 1. 

49 NTSB, 1969 Annual Report, p. 59. 
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carriers per 100,000 aircraft-hours flown..° Nothing in either logic or experi- 
ence sugkests why there should be any disparity between the air taxi operators’ 
accident rate per hours flown and their accident rate per departure. 


During the 1964-1968 period studied, there were a total of 995 air ead 
Bcoaeraes of which 152 were fatal accidents, involving 386 deaths.>} During 
the same period, U.S. certificated route carriers—operating the bulk of the air 
transportation system—actually experienced fewer accidents in all scheduled 
domestic and international passenger service combined: 273, of which only 41 


were fatal accidents.°2 | 


Statistics for 1969 and the first four months of 1970 continue to show 
an increasing disparity between air taxi operators and certificated carriers in 
terms i safety. Thus, in 1969, air taxi operations experienced a slightly lower 
number vf total accidents (164) than occurred in 1968, but the total number 
of fatalities jumped 28% from 109 in 1968 to 140 in 1969.53 By contrast, 
the certificated carriers reduced their total accidents from 53 to 49; their fatal 
accidents from 13 to 8; and their total fatalities from 345 to 152 during the 
same period 54 For the first four months of 1970, the NTSB investigated 68 
air taxi accidents, 17 (or 25%) of which were fatal, resulting in 57 deaths (See 
Supplemental Appendix B, infra, at pp. B1-B3). If this rate continues for the 
remainder of 1970, air taxi operators will have been involved in 204 accidents 
and 51° fatal accidents, resulting in 171 deaths. In short, more passengers—in 
absolute numbers—are now being killed in air taxi operations than in certificated 


airline operations. 


50 Ibid. 

51 NisB Study, Table 1, p. 3. An additional 234 passengers were seriously injured and 
271 received minor injuries (Id. at p. 21); 235 aircraft were destroyed and 749 pecans 
damaged. 

52 NSB, 1969 Annual Report, p. 60. Because these certificated carriers fly larger planes, 
their lower number of fatal accidents nonetheless resulted in a larger number of passenger 
deaths (1,016) (Jbid.). 


$3 NTSB, 1969 Annual Report, pp. 15-16. 
54 :d, at p. 60. 
’ 
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The significance of these grim figures has not been overlooked by other 
government agencies. The NTSB has recently made several recommendations 
to the FAA designed to focus attention on, and produce improvements in, 
those FAA regulations whose relative laxity may be contributing to the dan- 
ger of air taxi operations.° The FAA itself, in recent years, has made some 
regulatory changes designed to improve the airworthiness and safety of air taxi 
operations. But the fact remains that there are still two different standards of 
safety embodied in federal regulation of air transportation—one for air taxis 
and one for certificatee carriers—and that the Board is here enlarging the more 
dangerous segment of that operation without any apparent consideration, analy- 
sis OTF justification.°® There is simply nothing in the record to suggest that the 
Board has addressed itself to the policy questions posed by authorizing two 
kinds of air service, with drastically different safety records and standards, at 
certificated points. This failure of the Board’s stands in stark contrast to the 
statutory mandate that the Board shall “assure the highest degree of safety” 


in air transportation. (Section 102(g) of the Act.) 


Nor did the Board address itself to the problems posed because Executive 
is not required to demonstrate its fitness, willingness and ability to provide 
service in place of a certificated carrier. Who are Executive’s principal officers, 
and what prior experience can they bring to bear in this venture? What is 
Executive’s financial history, and how stable and secure are its resources? What 


evidence is there that Executive will be disposed to comply with federal labor 


55 See Supplemental Appendix B, infra, at p. B2. 


56 ALPA has frequently participated in FAA rule-making proceedings in an effort to 
convince that agency to implement regulations which would impose one uniform standard 
of safety. At present, the FAA apparently agrees with ALPA that this “is a worthy long- 
range regulatory objective” but concludes that “the only practicable way” to achieve the 
objective is by “an evolutionary process” over the years to come. Amendment 135-18 to 
Federal Aviation Regulations, Part 135, Docket No. 9323, published in the Federal Register 
(35 F.R. 10098, at 10099) on June 19, 1970. When this process will conclude is not clear. 
For a general, non-technical discussion of these differing standards, see Bain, The Case 
Against Private Aviation, pp- 175-190 (Cowles, 1969). 


37 


| 
policy, or the needs of the public for reliable service? What impact will the 
instant order have on Northeast’s efforts to retain and stimulate traffic at its 


other certificated points? 


The Board did not address itself to these issues. All that the Boatd’s or- 
der says, apart from its reference to prior Board decisions, is that “. . we are 
not persuaded that ALPA’s contentions present sufficient public interest factors 
as to warrant either the disapproval of the agreement or the institution of an 


evidentiary hearing.” (R. 50.) 


In our view, this slogan is not an adequate substitute for agency analysis 
and judgment. Accordingly, if the Court is reluctant to hold that the ‘Board’s 
instant orders are categorically prohibited by the Act, the Court should, at the 
least, remand the matter to the Board with instructions to consider and deter- 
mine the issues raised in a fashion that conforms with its administrative obliga- 


tions. | 


Il. THE BOARD ABUSED ITS DISCRETION BY APPROVING NORTH- | 
EAST’S SUSPENSION OF SERVICE WITHOUT IMPOSING ANY PROVI- | 
SIONS TO PROTECT AFFECTED EMPLOYEES AND WITHOUT EVEN | 
CONDUCTING A HEARING TO DETERMINE WHETHER SUCH PROVI- 
SIONS WERE NEEDED. 


The Board’s short circuited procedures in this case have also worked to 
the detriment of Northeast’s employees. Despite ALPA’s repeated requests, 
the Board has refused to impose, or even conduct a hearing to consider, appro- 
priate®conditions for the protection of the Northeast employees who jwill be 
injured by the loss of work contemplated by the suspension of service. We 
will now show that such Board refusal constitutes an abuse of discretion, since 
it wholly ignores the established and traditional public interest in the hardships 
which, suspensions impose upon employees. | 


i 
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A. Employee Protection Is Part of the Public Interest 


The law is clear and undisputed that no carrier can abandon service to 


part of any certificated route without a prior Board determination that such 


an arrangement is consistent with the public interest. Section 401(j) of the 


Act specifies: 


No air carrier shall abandon any route, Or part thereof, for 
which a certificate has been issued by the Board, unless, 
upon the application of such air carrier, after notice and 
hearing, the Board shall find such abandonment to be in 
the public interest. Any interested person may file with 
the Board a protest or in support of any such abandon- 
ment. The Board may, by regulations or otherwise, author- 
ize such temporary suspension of service as may be in the 


public interest.°” 


Section 401(h) states similar requirements for a transfer of certificate: “No 
certificate may be transferred unless such transfer is approved by the Board as 
being consistent with the public interest.” The same is true for Section 408(b), 
which requires that air carrier mergers and acquisitions must be consistent with 


the public interest. 


Historically, it has been recognized that the public interest includes the 
interests of those employees caught up in carrier route suspension, abandon- 
ments, transfers, mergers, OT similar transactions. The Interstate Commerce 
Commission’s power to impose conditions to protect employees, pursuant to 
the public interest standard in Section 5(4)(b) of the Interstate Commerce Act, 
was definitively approved in United States v. Lowden, 308 U.S. 225, 235-236 
(1939): 


— 

57 ‘the Board has established in Part 205 of its Rules the procedures to be followed in 
temporary suspension proceedings. While a public hearing is not specified by the Board, 
Part 205 requires certain written showings to justify the temporary suspension of service. 
Despite the fact that here Northeast’s suspension was approved for a period of 3 years, the 
Board still considered it to be temporary rather than an abandonment. Consequently, the 
Board, pursuant to Part 205, based its decision herein on the written application and an- 
swers alone, without a hearing. 
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[JJust and reasonable treatment of railroad employees is 
not only an essential aid to the maintenance of a service 
uninterrupted by labor disputes, but . . . it promotes ef- 
ficiency, which suffers through loss of ‘employee morale 
when the demands of justice are ignored. 


See also, LCC. v. Railway Labor Executives’ Association, 315 US. 373, 378 
(1941). The Supreme Court in Lowden upheld the Commission’s authority to 
impose protective conditions for employees under Section 5(4)(b) which pro- 
vided, in relevant part: 


If after such hearing the Commission finds . . . the pro- 
posed consolidation . . . [or] lease . . . will be in har- 
mony with and in farhersace of the plan for the con- 
solidation of railway properties established pursuant to 
paragraph (3), and will promote the public interest, it 
may enter an order approving . . such consolidation. . 
[or] lease . . . upon the terms aad conditions and with 
the modifications so found to be just and reasonable. 


Although Lowden dealt with employee protective conditions to be im- 
posed in the railroad industry, the Board has acknowledged its application un- 
der nes identical public interest requirements of the Federal Aviation Act. 
In North Atlantic Route Transfer Case, 14 CAB 910, 916-917, (1951), the 
Board held: : 


The Lowden case established that the problem of the 
treatment of employees involved in a consolidation or 
similar type of transaction was an element of the public 
interest to be considered and appropriately dealt with by 
the Interstate Commerce Commission. * * * This princi- 

ple is not limited in scope to financial benefits to alleviate — 
the burdens of a consolidation. It logically and reasonably | 
extends to other aspects of employee problems arising out 
of such transactions, which have a direct bearing on the 
achievement of the objectives outlined by the Court. These | 
objectives of a sound and efficient transportation system 
are similar in their application to either surface or air | 
transportation. | 
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And, in United-Western, Acquisition of Air Carrier Property, 11 CAB 701, 708 
(1950), affirmed, sub nom., Western Air Lines, v. CA.B., 194 F.2d 211, 213- 
215 (C.A. 9, 1952), the Board enunciated its basic rationale for taking this 


approach: 


A route transfer or a merger or 4 similar transaction pre- 
sumably involves benefits to the stockholders of the com- 
panies who are parties to it. On balance, it must also 
benefit the public as a whole; otherwise, we would dis- 
approve it. Very often, these benefits to the stockholders 
and to the public will be at the expense of some of the 
employees of the companies involved. We think it only 
equitable that in such circumstances the hardships borne 
by adversely affected employees should be mitigated by 
provisions for their benefit. 


The Board has since consistently imposed, in commercial air transactions 
likely to adversely affect employees, conditions which seek to minimize the ad- 
verse impact on employees. Commonly, this occurs in merger transactions where, 
as here, 

[a]lthough there is no express statutory grant of power to 
impose conditions which will lessen the adverse impact of 
a merger upon employees of the merged companies, such 
power is implicit as one necessary to the performance of 
the Board’s duty to condition approval with due regard 
to terms which are just and reasonable in the interest of 
the public. 


Kent v. C.A.B., 204 F.2d 263, 265 (C.A. 2, 1953). But the Board has also 


a 
recognized that protective conditions are needed elsewhere as well. Seven States 
Area Investigation, 30 CAB 473, 475-477 (1960). Indeed, in Seven States, a 
route suspension proceeding similar to the instant case, the Board frankly 


acknowledged: 


The mere fact that this case does not involve a merger, ac- 
quisition, or route transfer, makes no less persuasive the 
public interest factors in favor of imposing similar [em- 
ployee protective] provisions. The reasons for attaching 
such conditions . . . turn upon economic considerations, 
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e 
and not upon procedural niceties as to whether routes are 
being transferred or whether one carrier is terminating its 
service and another carrier is being authorized to provide 
the service. 


In 2961, the Board standardized the conditions it imposed for the protec- 
tion of &mployees. United-Capital Merger Case, 33 CAB 307, 342-347 (1961). 
As noted by the Board in United-Capital, supra, at p. 323, n. 7, the “standard” 
formula, with certain exceptions, was taken from the 1936 Washington hgree- 
ment and Burlington Formula, “two formulas carefully worked out in the Tail- 
road industry.” There are some 13 separate sections in the Board’s formula 
which cover employee protection from furlough, loss of pay status, moving ex- 
penses, losses from the forced sale of homes, lump sum payments for dismissal, 
integration of seniority lists, and a provision for private arbitration of disputed 
claims. Since 1961, the Board has imposed this protective formula in 15 cases. 
Thus, tBe Board has consistently recognized the need to aid employees who 


may be injured by its orders; the public interest requires nothing less. 


B. The Board’s Unexplained Departure From 
the Public Interest Standard 
& | 
Relying upon the foregoing precedent, ALPA repeatedly requested | the 
Board in this proceeding to impose employee protective conditions. ALPA 


made clear to the Board that Northeast’s proposed suspension at Lewiston and 


Augusta was “only one part of its attempt to methodically alter its existing 
route structure in New England states .. - .” (R. 23-24). Northeast had, by 
the daje of its application herein, recently suspended its service at Berlin, La- 
conia, and Portsmouth, New Hampshire, and Newport, Vermont (Board Orders 
69-6-57, and E-6756; R. 23, n. 1), and had requested suspension at Worcester, 
Lebanon, Keene, Montpelier, Burlington, and Manchester, New Hampshire (su- 
pra, p. 10). This latter request was approved by the Board on December 16, 
1969,gin Order 69-12-73 (supra, P. 10). Thus, by the time ALPA filed its 
supplementary request in this proceeding, Northeast had suspended seqvice at 


10 Néw England cities, and had been replaced in large part by commuter carriers. 


) 
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This widespread suspension of service was not without its adverse effects 
upon employees. In the wake of the Board’s December 16 Order, Northeast 
announced plans to furlough between 105 and 115 flight crew members (su- 
pra, P- 11). These furloughs corresponded in time closely with the dates on 
which Northeast’s suspensions became effective (ibid.). ALPA noted that any 
additional suspension, as requested here, would cause even more furloughs. 
About one-sixth of Northeast’s former flight crew members are now without 
employment, not to mention other employee classifications. Petitioner knows 
of no prior Board proceeding where such a substantial injury to employees has 


gone wholly unprotected. 


But, in this case, the Board has refused to act. The public interest in 
Northeast’s employees has been swept from sight by a series of related Board 
errors. First, the Board has required that the employees demonstrate in detail 
“a general and system-wide impact” even before the Board approves the re- 
quested suspension. Second, the Board refuses to conduct a hearing in order 
to examine the evidence from which such future impact may be predicted. 
Third, the Board relies upon the mere assurances of the carriers that no injury 
will occur. Finally, the Board permits the carrier to suspend service in a piece- 
meal, case-by-case fashion, without considering the work lost in each case as at 
all relevant to the work lost in any other. Common sense alone suggests that 
this approach does no service to the public interest; the Board’s own precedents 


clarify this view. 


Thus, in earlier days, the Board would not have balked at protecting the 


few as well as the many. “[I]t suffices that the record does show that some 

employees . . . were adversely affected by the transfer... .” United -Western, 
supra, 11 CAB at 707. And, in West Coast-Empire, 15 CAB 971, 975 (1952), 
the Board ruled: 


While . . . the probable effect of the merger on the em- 
ployees involved will not be serious, it does not follow 
that protective labor conditions are any the less necessary. 
Insofar as the particular employees who are adversely 
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affected are concerned, it is important that they be af- 
forded protection, even if the total number of persons 


affected is small. 
? 


Had the Board here adhered to such precedent, it would have concluded, as it 
has in the past, that “the public-interest considerations in DISSE enone 5 a 

stable Shor supply are as applicable to protecting the lesser number . | . as 
they are to shielding the greater number. . . .’ Seven States, supra, 30 CAB 
at 476. 


ny mere fact that Northeast’s suspension of service may not be on a 
system-wide scale, in the same manner as a merger, can have little or no relev- 
ance. It is possible that a given merger may not have the serious impact on 
employees and may even affect fewer employees than the route suspension 
here ARON: The Seven States Area Investigation, cited supra, should have 
precluded the Board from such a reliance upon the procedural format of the 


case rather than upon the underlying economic realities. In any event, ‘even 


Executive characterized the instant proceedings as involving a “major realign- 


ment of air transportation services in the State of Maine” (supra, p. ). 


The Board also overlooked the fact that it had long ago learned avoid 


relyinp*upon the assurances of carriers: 


We are convinced that it is more realistic and practical for 
the Board to impose a protective formula rather than in- 

dulge in the speculation that such provisions will prove un- 
necessary. If any of the provisions should tum out to be 
unnecessary, they will simply be inoperative and will not 
result in hardship to anyone. [West Coast-Empire Merger 
Case, 15 CAB, supra at 975.] [R. 41-42]. 


By so disregarding the obvious adverse impact on employees, and at the 
same time directing its attention to only the financial needs of the carriers, the 
Board has discarded past practice and disregarded an important aspect of the 
public interest. Northeast is allowed by the Board to save $94,000 a year by 


suspending service at Lewiston and Augusta (R. 6), with additional savings to 
| 
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be derived from its suspension at each of the 10 other New England cities. 
But employees of Northeast are left wholly unprotected. As a government 
agency, the Board is charged with a larger and more equitable mandate than 
this. It is much too late in the day for the Board to deny the importance 

of employee morale, and the need for curtailment of labor disputes, in an in- 
dustry that so much depends on their good will for the safety and convenience 
of the public. Surely, the Board’s lack of response to employee needs here 
fails to “promote that efficiency of service which common experience teaches 
is advanced by the just and reasonable treatment of those who serve.” Low- 
den, supra, 308 U.S. at 238. 


. CONCLUSION 


f 
For "the reasons stated, the Court should issue an order granting the peti- 


tions to review, and (a) vacating and setting aside the Board’s orders or (b) in 
the alternative, remanding the matters to the Board with instructions to con- 


duct a hearing and render a decision responsive to the issues raised. 


° 


i Respectfully submitted, 


GARY GREEN, Director 
Legal Department 
Air Line Pilots Association, Int'l. 


ARTHUR HOROWITZ, Attorney 
Legal Department 
Air Line Pilots Association, Int'l. 


DAVID NEVINS, Attorney 
Legal Department 
Air Line Pilots Association, Int'l. 


HENRY WEISS 
ROBERT S. SAVELSON 
Cohen, Weiss & Simon 
Counsel for the 
Air Line Pilots Association, Int'l. 


* LUG pereinesqge 291;80204 du, PUNCY ABEG « os 
*ON| pevsinaxqqe 291)88004 29950 GYD UI POUIEIUCD LOU LOIEUIO}UI 5 4 
“39PIO GYD UI PEUIEIVE? VOLLeWIOJU! LOI }UeLIEdEG FOOT Ya TY Aq peredesd LI8YD , 


Wey O8S-AD 


seonVe8 
voIyeAsetos u8205}!P yO sn AP yee 
pus buneya q Pesdoud ‘6-00 it ny 0} LHOZ OF BANS ei 4 


> ene * Pe Sern Eton Seanad | = 
ee1ueend 000°SS$ 
fy 3 Aq Gupeyon 201982U87 18100 
IP ‘e921 'D"O 
aon 1:8961 re Wd era “Bg fuseise2 


“Ut 0804S 
O00'zz$ ents weeAdl ven‘ —o1nAuEg junpory 


£30 
ut JO peaysuy Gurtn 
“ony £4 11Y4 29130035 
Pemn a8 09 eres 1: YW ‘08S-AD. “un SUMUOW 
punc.6 pus suc ui s1#POWWO208 UED oy 
eivese, 6010920 suodsyy sArpUe!D " 
OpyrOud 0} 24024 ii us! u pus Asupis mun iuat 07 UNS 03861 
ue 2010020 TN UEMON 
“ArT Vereoeeg r ‘ wow 1H0 € even Asuuedg 
“aA Z eequeseng 3 ‘wg 40) LUO ivuaz ‘voNeZeH jnumporre eset a 


Gujdeey ee) (2 Apousso}) AUNUOWY 
*1UG Pucces ey. Avot “sieg—APOD 


"A a in, 
e9/ersor NM, i y OL we sree 
pede 3 zi ur punoy ‘wea t poegend 


eqAses 
SNyIIGQNE VO LOR, 
BuyUslep (ut) 
810409 #900014 
dv itty 10 801) 
Puy Hy ou 
2020p OF Guyeey 
(aya *Asti0dwe 


emues 
quewese dey 
~ phe} 
pesodorg 


SH3QHO LNIW39V1d3aH — NOISNAdSNS AUVHOdW3aL BvD 
«V¥ XION3dd¥ 


(Z4 708 -92/9 

veeweg) LHOE 

{sz/9-S1/9 

eui6ua UAL veegeq) LUO Z 


(ua 6 UN 
— sAepLIOY 
doig ONL pus “ung “18S 
du fue UML 1de0x8) LHOE 1uot 


(200A ne) Ue 

sna Buneyae —voieg 1u0 |b 
“suoensases upeg 8 81-0 488 bh (vosees yeed ut Z) 

“BAZ MEM) JF SLO} “erv0287 (Aipedeo pr) (urea) 6 RUO UML eyy028 1 —U0808 
000'0S$ ee1v88ND 18 269-8961 taza | ceoreny en | PuRmeHAG weodoy | vewwns uae | veered Lud t 


(peureres e 
pz) Lua t oy ual 


“uu 
6961 ‘ doig OMNL iyocuey 
uanayeesq “AZ | 20) ewnse SOBG . 66 4088 s00A 01 ‘Ajram Lud & 


30014 
on YIVOW/NNES x 069-AD 
1900) 18 40 tT 089-A9. eyepOWWO0IDe UeD 
69/LZ/b 390038 “me “sU0N) nee yo vor mnsgns 1} Dodsy O1eqUeNY 
bht-169 enseses Guaamal | z . yun 20 100A Z 


(‘pu0g) SHBQUO LNSW39V1dd" — NOISNadSNS AUVHOdW3L SV9 
(‘pauod) eV XIQN3ddV¥ 


# 30 Z a6eg 


suo easesas ‘29490 
“moe HUNWWOD 
Poped 1A € 30) 
eequeze8 000'0S1$ 


% 40 & d6eq 


sersu08 poddns 
Vena ye029 40 083 
enn’ 1A Z yew 
OPE} . eI MURWOD 
Avarfaity,, 10 27 


steve le 1y0t ' ~voumierg O°G—"A'N | seinuwog 
*241000'091$ tAspyeOM LOE sua vowesurg fusye3 
ui 


(Aipedeo 12) 
792 PION 


("44 yove 
61-0 weeg 91/6319) 
Safe ua 4NO 2 Wasp 


— peep oq 09 
ser 


(PAv0D) SYIGUO LNIW39V1d3Y — NOISN3dSNS AUVHOdWaL SVD 
(‘PAU0D) «¥ XION3dd¥ 


sequin 


Gu90A © 1491) 20) 
000'SZS$ 30 993 
ued ‘suo eAeses 


AAN0 UML, 
ON pueieHed $2004 01 


{Aveqiv 
—puminy) 1u0Z 

{umorserey—620q 
4u0p60) LUO KZ 


oLliest 
OCb4OL 


We 20) VOIS MOIS 


BIA € 10) 

oie: serordde VD 

ut 000'9L$ “spoysad 2804 | 
Aq Apisqns (Awsede> tr) juanbesqns e1qe 

Wg 890) BONO alzz-H4 -maued ‘900A | 


oLisit 
CE-40L 


ven 
9029 jo senuesen’ 


pent ,2MWWOD 
AvaBaily,, 19 859) 


ysed uj 11,00 doig ony 
opew Avafeny 66 yOE 


tapi oy put 
spusyeom LUO f 
shepxeom 1009 


nas 
“ON PRO 


$40 » obeg 


peer eq oF 
uewdnb3 


perewnt 


(‘PAveD) SHACHO 1N3W30V1d3Y — NOISN3dSNS AUVHOdWaL SV9 


(‘pauod) . ¥ XIGNAddV¥ 


NATIONAL TRANSPORTATION SAFETY BOARD 


DEPARTMENT OF TRANSPORTATION 
WASHINGTON, D.C.—20591 


[SEAL] © Safety Information 


For Release: 


| 
SB 70-45 IMMEDIATE | 
(202) 322-7273 Wednesday, June 17, 1970 


Office of the Chairman 
2 
The.National Transportation Safety Board today released a Study of Air 
Taxi Op#ations, covering a five year period from 1964 through 1968. During 
this perifd the Board found there were 995 accidents in air taxi operations of 


which 152, or 15.3 per cent, were fatal. 


The, Safety Board reported that its analysis of air taxi accidents for this 
period disclosed an area of concern which it believes merits further study. This 
area of concern is the effect of pilot experience in the type of aircraft being 
flown at the time of the accident, that is “time in type.” The Board stated 


that nearly 10 per cent of the 995 accidents included in the study involved 
pilots with from 0 to 25 hours time in type. | 
Furthermore, the Safety Board said that the data for the five-year period 
revealed hat in 83.33 per cent of the fatal air taxi accidents in which the 
pilots had 25 hours’ experience or less in aircraft type, the pilots caused or 
contributed to the cause of the accidents. Pilot involvement in nonfatal air 
taxi acciuents is also greater for pilots with 25 hours or less in type, amount- 
ing to 80.52 per cent. In fatal accidents in which the pilot involved had over 
25 hours in type, pilot involvement was found to be 72.32 per cent of the 


cases, while in nonfatal accidents, the comparable figure was 67.99 mee 


The Board said that its examination of this problem revealed that | pilots 
with low “time in type” had a higher percentage of fatal to total scents 
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had a higher percentage of pilot-involved fatal accidents and nonfatal accidents; 
and had a higher percentage of aircraft destroyed. 


As a result of its Air Taxi Study the Board made the following safety 
recommendations to the Federal Aviation Administration: (1) that a compre 
hensive review be made of the Federal Aviation Regulations pertaining to pilot 
qualifications with a view toward specifying time in type requirements for pilot- 
in-command and (2) that FAA personnel meet with Safety Board representatives 
to discuss this Air Taxi Study in depth to determine what additional analyses 
would prove most fruitful in increasing safety in air taxi operations. The Board 
pointed out that particular areas recommended for further study are certain de- 
tailed cause factors, such as inadequate preflight preparation and planning, or 


inadequate maintenance and inspection. 


The 995 accidents covered in the Air Taxi Study resulted in a total of 386 
fatalities and 234 serious injuries. During this period 235 aircraft were destroyed 
and 749 substantially damaged. Accidents in passenger operations totaled 846; 
cargo operations 149. The total accident rate for the five-year period 1964-68, 
based on 100,000 aircraft hours flown, was 11.09 per cent while the fatal ac- 
cident rate was 1.69 per cent. 


The Safety Board cited the pilot as a cause, OF factor, in 695 accidents, 
or 69.85 per cent of the 995 total accidents for the five-year period. The most 
frequent citation was “inadequate preflight preparation and/or planning” which 


accounted for one of every nine causes involving the pilot. 


The Board stated that almost 43 per cent of the fatal accidents recorded 
in this five-year study of air taxi operations involved the weather. About one- 
third of all such accidents cited “low ceiling” as a specific weather condition 
at the time of the accident. 


The aircraft involved in the Board’s review of the 995 accidents included 


429 small multiengine types; 418 small single-engine types; 10 large airplanes 
and 139 rotorcraft. 
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Causal information for air taxi accidents for 1969, and the first four months 

of 1970, is still incomplete, the Board said. For the calendar year 1969, 4,000 
general aviation accident records have been analyzed to date by the Safety 
Board and 194 of these were air taxi accidents. Of these 194 accidents, 23 
were fatal, involving 100 fatalities. It should be noted, however, that several 


hundred 1969 accidents have not yet been analyzed, so that these figures are 


subject to revision. 


For the first four months of 1970 the Board investigated 68 air taxi acci- 


dents. Of these 17 were fatal accidents, resulting in 57 deaths. The causes of 
these 68 accidents have not been determined by the Board as they are still in 


various stages of investigation and analysis. 


“Study of Air Taxi Operations, 1964-1968” is available to the general 
public from the Clearinghouse for Federal Scientific and Technical Information, 
U.S. Department of Commerce, Springfield, Virginia, 22151, at 65 cents a copy 
on microfiche and $3 a copy on standard paper. The order number is NTSB- 
AAS-70-1. | 
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- SUPPLEMENTAL APPENDIX C 


The relevant provisions of the Federal Aviation Act of 1958, as amended 
(72 Stat. 731, 49 U.S.C. Sec. 1301, et seq.) are as follows: 


Sec. 401(a) 


No air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board authoriz- 
ing such air carrier to engage in such transportation. 


| 

| 

Sec. 401(b) | 

Application for a certificate shall be made in writing to the 

Board and shall be so verified, shall be in such form and 

contain such information, and shall be accompanied by such 

proof of service upon such interested persons, as the Board 
shall by regulation require. 


Sec. 401(c) 


Upon the filing of any such application, the Board shall | 
give due notice thereof to the public by posting a notice 
of such application in the office of the secretary of the | 
Board and to such other persons as the Board may by | 
regulation determine. Any interested person may file with 
the Board a protest or memorandum of opposition to or 
in support of the issuance of a certificate. Such applica- 
tion shall be set for public hearing, and the Board shall 
dispose of such application as speedily as possible. | 


Sec. 401(d)(1) | 


The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the applica- 
tion, if it finds that the applicant is fit, willing, and able 
to perform such transportation properly, and to conform 
to the provisions of this Act and the rules, regulations, | 
and requirements of the Board hereunder, and that such 
transportation is required by the public convenience and 
necessity; otherwise such application shall be denied. 


Sec. 401(h) 


No certificate may. be transferred unless such transfer is 
approved by the Board as being consistent with the pub- 
lac interest. 


dec. 4014) 


No air carrier shall abandon any route, OF part thereof, 
for which a certificate has been issued by the Board, un- 
fess, upon the application of such air carrier, after notice 
znd hearing, the Board shall find such abandonment to be 
gn the public interest. Any interested person may file with 
the Board a protest or memorandum of opposition to or 
fin support of any such abandonment. The Board may, by 
‘regulations oF otherwise, authorize such temporary suspen- 
ésion of service as may be in the public interest. 


4 


. * * * 


; Sec- 408(b) 


' Any person seeking approval of a consolidation, merger, 


f purchase, lease, operating contract, OTF acquisition of con- 
trol, specified in subsection (a) of this section, shall pre- 
sent an application to the Board, and thereupon the Board 
shall notify the persons involved in the consolidation, mer- 
ger, purchase, lease, operating contract, OF acquisition of 
control, and other persons known to have a substantial 
interest in the proceeding, of the time and place of a pub- 
lic hearing. Unless, after such hearing, the Board finds 
that the consolidation, merger, purchase, lease, operating 
contract, or acquisition of control will not be consistent 
with the public interest or that the conditions of this sec- 
tion will not be fulfilled, it shall by order approve such 
consolidation, merger, purchase, lease, operating contract, 
or acquisition of control, upon such terms and conditions 
as it shall find to be just and reasonable and with such 
modifications as it may prescribe: Provided, That the 
Board shall not approve any consolidation, merger, Pur- 
chase, lease, operating contract, OF acquisition of control 
which would result in creating a monopoly or monopolies 
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and thereby restrain competition or jeopardize another air 
carrier not a party to the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control: Pro- 
vided further, That if the applicant is a carrier other than 
an air carrier, or a person controlled by a carrier other 
than an air carrier or affiliated therewith within the mean- 
ing of section 5(8) of the Interstate Commerce Act, as 
amended, such applicant shall for the purposes of this sec- 
tion be considered an air carrier and the Board shall not 
enter such an order of approval unless it finds that the 
transaction proposed will promote the public interest by 
enabling such carrier other than an air carrier to use air- 
craft to public advantage in its operation and will not re- 
strain competition: Provided further, That, in any case in 
which the Board determines that the transaction which is 
the subject of the application does not affect the control 
of an air carrier directly engaged in the operation of air- 
craft in air transportation, does not result in creating a 
monopoly, and does not tend to restrain competition, 

and determines that no person disclosing a substantial 
interest then currently is requesting a hearing, the Board, 
after publication in the Federal Register of notice of the 
Board’s intention to dispose of such application without 

a hearing (a copy of which notice shall be furnished by 
the Board to the Attorney General not later than the day 
following the date of such publication), may determine 
that the public interest does not require a hearing and by 
order approve or disapprove such transaction. 


Sec. 416(a) 


The Board may from time to time establish such just and 
reasonable classifications or groups of air carriers for the 
purpose of this title as the nature of the services performed | 
by such air carriers shall require; and such just and reasor | 
able rules and regulations, pursuant to and consistent with | 
the provisions of this title, to be observed by each such 
class or group, as the Board finds necessary in the public 
interest. 


pSec. 416(b)(1) 


3The Board, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) 
exempt from the requirements of this title or any provision 

% thereof, or any rule, regulation, term, condition, or limita- 
tion prescribed thereunder, any air carrier or class of air car- 
riers, if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or limita- 
tion is or would be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such air 
carrier or class of air carriers and is not in the public interest. 


* * * 


Sec. 1006(a) 


Any order, affirmative or negative, issued by the Board or 
Administrator under this Act, except any order in respect 
of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiration of 
said sixty days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for failure to 
file the petition theretofor. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,226 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 
Fetiticner, 
Ve 
CIVIL AERONAUTICS BOARD, 


Respondent. 


ON PETITION TO REVIEW AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE ISSUES* 


1. Whether the question of the general validity of Part 298] of 
° | 


the Board's Economic Regulations, which grants an exemption author izing 


air taxi or commuter operations, is open for review or appropriate for 


decision in this case. 


2. Whether, before authorizing Northeast Airlines to suspend 


service at two points in Maine upon condition that such suspension 


%The first two issues set forth herein are the same for Perioers 
of decision as those in Nos. 24,062 and 24,063. See note 1, infra. 
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es immediately terminate if air taxi service at the points should 
fall below specified levels, the Board was required to issue certificates 
of public convenience and necessity to the air taxi or make new findings 
for exemption from the certificate requirements of the Federal Aviation 
Acta 

3. Whether, in authorizing Northeast's suspension of service, the 
poatd departed from established norms or abused its discretion in de- 
clining to impose labor protective conditions, or otherwise failed to 


make adequate findings. 
COUNTERSTATEMENT OF THE CASE 


1/ 
1 v. Civil Aeronautics Board, Nos. 24,062 and 24,063. As in 


This is a companion case to Air Line Pilots Association, Interna~ 
ti 


thase cases, the Air Line Pilots Association challenges an order of the 
Civil Aeronautics Board authorizing a certificated air carrier to sus- 
pegd service at several points, contingent upon the provision of 
"shibstitute” service by an air taxi operator. Specifically, by the 
challenged order (70-3-62, March 13, 1970, A. 46), the Beard, granted 
the application of Northeast Airlines, Inc. (Northeast) for authority 
to temporarily suspend service for a period of three years at Augusta/ 


Waterville and Lewiston/Auburn, Maine subject to compliance by Northeast 


SS RS . 
« 1/ With the exception of one additional issue, the case presents 


p¥ecisely the same questions as those involved in Nos. 24,062 and 24,063. 
The Court has by order provided for oral argument of all three at the 
same time and before the same panel. Accordingly, our arguments in this 
brief will be devoted only to the one issue presented by this case. 


sic 


with the Railway Labor Act (45 U.S.C. 151, ete seq.) and subject to 


the condition that such suspension shall immediately terminate if at 


any time air taxi replacement service should fall below certain speci- 


fied levela (A. 50)- | 


In support of its application for authority to temporarily suspend 


service Noftheast alleged, inter alia, that it had suffered 4 steady 


erosion offits traffic at both points, due in part to (1) the air 


service requirements of each of the two points; (2) the emergence bf 


alternative air services more appropriately suited to such requirements; 


$ 

and (3) the proximity of the Lewiston-Auburn area to the Portland Airport 
| 

and the exvanded and more extensive range of services available at 
| 


Portland AGS 1-2). In its application, Northeast alleged that the con~ 


templated suspension of service at the above described points would 


| 
result in a broader, better-timed pattern of service for the traveling 


public in*these markets, facilitate the development of more suitable 


air service at these points, and enable Northeast to avoid significant 

| 
operating, losses (A. 2).. It was contemplated that Executive Airlines, 
Inc. (Executive) would provide replacement services. 


& | 
Northeast went on to describe the variety of service benefits that 


would be available to each point upon suspension of service and replace- 
ment by Executive. For example, in the Augusta-Boston market, Erie 
experience had shown that Executive's smaller capacity aircraft were 


uniquely appropriate to the relatively light-density, short haul Leste: 


such capacity enabling Executive to provide higher frequency, increasingly 


effective service (A. 4). 
Finally, Northeast alleged that it sought authorization to suspend 


service so that it might eliminate, rather than merely attempt to 
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reduce, the operating losses that it sustained at these points (A. 6-7). 


Executive, in its answer to Northeast's application alleged that 


"Northeast's suspension at these points will mean much- 
improved service for them [Augusta/Waterville and Lewiston/ 
Auburn], characterized by the better frequency, better con- 
necting service and better reliability that only a commuter 
air carrier can provide. The net result for the public will 
be better overall service... ." (A. 10) . 4/ 


The Air Line Pilots Association filed an answer in opposition to 
i 


the proposed suspension of Northeast at Augusta/Waterville and Lewiston/ 
Auburn, Maine. In that answer and in a supplemental answer filed in the 
same proceeding, ALPA argued, inter alia, that approval of Northeast's 


* 

2/ Similar representations were made in regard to the Lewiston/ 
Apburn market (A. 4-5). In the Lewiston market, additionally, the 
effect of new terminal facilities and the extension of the runway at 
Portland Airport had created attractive alternative air service to the 
area which adversely affected Northeast's operations. 


: 3/ “An analysis of Northeast's revenue and cost experience for 
its Augusta-Lewiston-Boston operations for the fiscal period from 
September 15, 1968, through September 14, 1969, indicates that these 
operations have been conducted at a minimum loss in excess of $94,000 

\ aa reflecting the cost of capital), a loss which Northeast would 
avoid if it were authorized to suspend at these points" (A. 6) (foot- 
notes omitted). The average passengers per flight in August declined 
from 11 in 1967 to 8 in the first six months of 1969 and at Lewiston 
from 8 to 6 in the same period (A. 3). 


4/ For example, Executive proposed 5 daily flights in each direc- 
tion at Lewiston, two more than were provided by Northeast at that time. 
n addition the expanded pattern of service proposed by Executive greatly 
Sncreases the number of connections at Boston which will become available 
to Augusta/Waterville and Lewiston/Auburn passengers (A. 11). 
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requests ogets not be granted without holding a hearing on the issue 
of appropr ate labor protective provisions (A. 30), that "there is) a 
need for this Board to provide for employee protective conditions in 
the instant proceeding" (A. 32, 37) , and that an evidentiary hearii 


was needed "so the Association can present various proposals in ord 


to equitaly protect flight crew members" (A, 33, 37) 
ALPA’ 3 argument was premised on the pendency of applications by 


Northeast to suspend at other points and upon the alleged effects of a 
° 
prior suspension authorization. Subsequent to such suspension, ALFA 


alleged, Northeast announced its decision to furlough or terminate 
employment of between 105 and 115 flight crew members (A. 39-40). 


anticipated reduction was directly attributable, according to ALPA, 


to the prgvious suspension of service. In the instant case ALPA | 


alleged that at least 8 flight crew members would face furlough. ALPA 
| 


continued, "[a]fter viewing the spate of furloughs and disruption which 
| 

| 

have followed Northeast's other recent route transfer, there can be no 


| 
serious deabt that at least these 8 more pilots face imminent unemploy- 
ment" (A. 41) . 


In its reply to ALPA's "Supplement to Answer ,'' Northeast submitted 
that the renewed request for a hearing to consider the imposition of 
labor protective provisions should be denied (A. 44).. It asserted 
that Northeast 's request--which sought authority to suspend one daily 
flight to two points on a temporary basis--would have no "general ‘and 


system-witle impact on employees." Northeast also pointed out that the 
td 


schedule reductions in Northeast's non-New England markets, implemented 
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as a part of an effort to reduce continued and mounting operating 
losses, had prompted the reductions in work force, not other suspensions 
in New England commuter markets as alleged by ALPA (A. 45-46) . "These 
reductions, forced by Northeast's deteriorating financial condition, 

are the prime, if not the sole, reason for the furloughs ALPA describes" 
(A. 46). 

By Order 70-3-62, dated March 13, 1970, the order challenged in 
this proceeding, the Board approved the application of Northeast to 
temporarily suspend service at Augusta/Waterville and Lewiston/Auburn 
for a period of three years, conditioned upon compliance by Northeast 


with the Railway Labor Act (A. 50) and upon the condition that replace- 


ment services did not fall below a specified level. The Board reviewed 


the conflicting contentions of ALPA and Northeast with respect to the 
need for imposition of employee protective conditions, and concluded 


(A. 49-50): 
"| | We will not grant ALPA's request that we impose labor 

protective conditions. Such conditions are generally im- 

posed in mergers or route transfers where there is general 

and system-wide impact on employees. This is not the situ- 

ation here. ALPA has not demonstrated that Northeast's 

suspension at Augusta and Lewiston will have the required 

effect on employees. ALPA's contention that eight North- 

east crew members will be discharged as a result of grant 

of the authority in question is predicated on the operation 

by Northeast of three daily roundtrip flights. In fact, 

however, Northeast operates only one daily round-trip 

flight to the points, and even assuming any furloughs occur, 

it is clear that substantially less than eight crew members 

would be affected. In any event, we are not persuaded that 

ALPA's contentions present sufficient public interest factors 

as to warrant either the disapproval of the application or the 
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institution of an evidentiary hearing. We shall, however, 
condition our approval on Northeast's compliance with the 
Railway Labor Act" (footnote omitted). 5/ 


ARGUMENT 


There is no showing of departure from prior norms or any 
abuse of discretion in the Board's approval of the temporary 


suspension of service without imposing labor protective 
conditions., 


Petitioner contends that the Board abused its discretion in re 
fusing to attach the requested labor protective provisions to its 


approval of the temporary suspensions of service at issue here, This 


argument appears to be based upon a circuitous line of reasoning 


which presumes that since the Board has the power to impose labor 


protective conditions and since employee protection is a part of the 
| 

public interest (Pet. Br. 38-41), the Board's refusal to impose su¢h 

provisions in the instant case constitutes an unexplained departure 
| 

from Board practice and an abuse of discretion (Pet. Br. 41-44). 

» 
ALPA's argument should not prevail. The Board does not 4s a | 


general rule impose such conditions in the absence of a showing of 


widespread, and significant impact upon employees. Moreover, it has 


required that there be a showing that the conditions will not be unfair 
| 


to the carrier or impose an undue financial burden on it. There were 


| 
no such showings in this case, and indeed, as the Board found, the 


record indicated the contrary. In these circumstances there was no 


ee 

5/ The Board also made findings similar to those it made in 
the order’ under review in Nos. 24,062 and 24,063 with respect to 
economic gustification for approval of the suspension. 
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abuse of discretion in the decision not to impose labor protective 
Beneettors and the decision was entirely consistent with established 
standards. 

There is no dispute with respect to ALPA's contention (Pet. Br. 
38-41) that the Board has the power to impose labor protective condi- 
tions in appropriate cases. This was settled almost 20 years ago, 
when it was held, by analogy to the Interstate Commerce Act and deci- 
sions thereunder (U.S. v. Lowden, 308 U.S. 225 (1939)), that the public 


intlerest standard of section 408(b) dealing with mergers and transfers 
a 


“ 


of carrier assets, permits the imposition of any condition which the 
Board validly finds to be in the public interest and in accord with 


the provisions of the Act. These conditions extend to labor protective 
* 


prpvisions. Kent. v. C.A.B., 204 F.2d 263, 265 (C.A. 2, 1953); 


Western Air Lines v- C.A.B-, 194 F.2d 211, 213 (C.A. 9, 1952). As the 
Court explained in Kent, 204 F.2d at p. 265, "This public interest, 
though not broadly one of general employee welfare, is to obtain the 
degree of stability in air transportation that freedom from industrial 
strife will provide." As ALPA says, moreover, such conditions have 
been applied in cases involving suspension of service. E.g., Slick 
Airways, Suspension of Service, 26 C.A.B. 779 (1958); Seven States 
Area Investigation, 30 C.A.B. 473 (1959). Application of Eastern Air 


Lines Inc., Order 69-6-56 (June 12, 1969). 
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The existence of the power, however, is only the beginning of the 


6/. 


inquiry. “The Board does not always impose protective labor conditions 

in cases which may have some adverse effect upon the carrier's employees. 
| 

| 


As the Boawd noted here, they are as a general rule imposed in situations 


“where there is a general and system-wide impact on employees" (4.| 49-50} 


Plainly the Board was correct in concluding that "this is not the site 
tion here” (Id.). The Board pointed out that "ALPA's contention vist 
eight Northeast crew members will be discharged as a result of grant of 
the authority in quesion is predicated on the operation by Northeast of 
three daily roundtrip flights. In fact, however, Northeast operates 
only one daily round-trip flight to the points, and even assuming any 


furloughs ,occur, it is clear that substantially less than eight crew 


members would be affected." (A. 49-50). 


Such an effect hardly qualifies as one of a "general" nature | 
of "systep-wide impact." Considering the recent route awards to North- 
7/ 

east it is apparent that the effect is de minimis. 


— 

6/ Cf. Flight Engineers International Ass'n v. Civil Aeronautics 
Board, 118 U.S. App. D.C. 112, 332 F.2d 312 (1964), in which the Court 
sustained a determination by the Board not to investigate 4 complaint 
that Eastern Air Lines was violating the Railway Labor Act (compliance 
with whic). is a condition on certificates of public convenience asd 
necessity) even though the complaint stated a prima facie case of! vic~ 
lation. ere, the Board did condition the suspension authorization cpon 
compliance with the Railway Labor Act. 


| 
7/ Recent route awards to Northeast have included: Northern New 


England-Cleveland, Detroit and Chicago in the Northern New England-Great 
Lakes Service Investigation, Order 68-11-17, November 4, 1968; Boston 
and New York - Bahamas service in the Northeast-Bahamas Service Case, 
Order E-26347, February 14, 1968; Boston-Bermuda service in the Bermuda 
Service Investigation, Order 68-12-106, December 19, 1968; and Miami- 


Los Angeles authority in the Southern Tier Competitive Non-Stop inves~ 
tigation, Order 69-7-135, July 24, 1969. 
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But, ALPA counters, this was too narrow an approach in view of 


its showing that following another suspension approval, N rtheast effectu- 


ated a series of furloughs after representing that no such reductions of 
force would occur. (A. 38-40). . Northeast, however, effectively rebutted 
such contentions by 2 ‘submission showing that schedule reductions in 
Northeast's non-New England markets, implemented as a part of an effort 
to reduce the mounting operating losses incurred in recent years caused 
the reductions. "These reductions, forced by Northeast's deteriorating 
financial condition, are the prime, if not the sole, reason for the 
furloughs ALPA describes." (A. 45-46). . ALPA did not attempt to 
contradict this showing. 

Despite these considerations, ALPA asserts that the Board has 
strayed from customary standards, citing several cases which allegedly 
stand for a general rule that employee protective conditions will be 
imposed regardless of the number of employees affected. The cases 
established no such rule. Thus, in United-Western, Acquisition of Air 
Carrier Property, 11'C.A.B. 701, 706 (1950), the furlough of a "substan- 
tial number” of employees was involved. Similarly, in the Seven States 
Area Investigation, 30 C.A.B. 473, 475 (1960), after first determining 
not to impose conditions, the Board reconsidered. Its decision to do 
so, the Board said, was 

“bottomed upon an affirmative showing in the record that 

the suspensions and deletions with respect to these carriers 

are likely to cause substantial employee dislocation which 

should, in the public interest, be alleviated, and upon the 

lack of any evidence that such employee protection will be 


financially burdensome to either carrier. The existence of 
these factors differentiates this matter from two earlier 
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| 
| 
| 
suspengion cases, 2/ in which, absent a genuine showing of 
need, the Board declined to fashion those protective con~ 
ditions which we find to be required here. (Emphasis supplied.) 


| 

"2/ Southwest Renewal-United Suspension Case, 15 C.A.5. 161 
(1952), Frontier Certificate Renewal Case, 14 C.A.8. 519 (1951).” 
| 


Thus ALPA's cases not only fail to support its contention that thei 


| 
Board departed from established norms, but Seven States is squarel 


opposed to it. 


As we have already demonstrated, there was no showing of “substantial” 


employee impact from the suspension. In other words there was Nabeent a 
genuine showing of need." On the other hand, there was no "lack of 559 
evidence" that the requested conditions would be "financially burdensome." 
Northeast's showing regarding its deteriorating financial condition and 
its effect upon operations and employment was, as we have said, not 
contradicted by ALPA. Moreover, the financial woes of Northeast are a 


9/ 
matter of common knowledge and scarcely require documentation here. 


| 
It is also clear that this is a relevant and significant factor. iNorth~ 


east's precarious financial condition makes financial savings that result 
| 


from such g suspension of prime importance and may well save more; jobs 


eS ee 

8/ The West Coast-Empire Merger Case, at 15 C.A.B. 971 (1952), 
also cited by ALPA, hardly establishes a “standard” or "norm" against 
which to measure the Board's action here. | 


9/ We invite the Court's attention, however, to the recent recom- 
mended decision of Examiner Robert L. Park, in the Northwest-Northeast, 
Merger Case, Docket 21819, August 4, 1970. He found that "Northeast has 
been unabie to make its own way as a viable airline. It has been plagued 
by chronic losses, a large and growing negative net worth, and is) operat~ 
ing today only by grace of its major lenders." (at 54-55). 
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than it loses. As the Board said in refusing to impose labor protec- 
tive conditions in Slick Airways, supra, 26 C.A.B. at Pe 782: 


", . . in permitting the suspension is to terminate or 
“-educe the carrier's losses and give it a reasonable 
opportunity to resume service. The imposition of pro- 
tective labor conditions would place still another 
financial drain on Slick and would further lessen the 
possibility of its being able to reinaugurate regular 
Iservices. 16/ 


"16/ For similar reasons, the [1.c.c.] 
has refused to impose protective labor conditions in 
cases involving a2 partial abandonment by generally 
unprosperous carriers where the abandonment is pro- 
#posed in an effort to reduce expenses and thereby 
preserve service to the public on the remaining lines. 
Thus, in Chicago, A. & S.R- Co. Receiver Abandonment, 
261 I.C.C. 646, 652 (1946), the Commission stated that 
‘where curtailment of operations is permitted in the 
hope that some service may be continued, this important 
objective might be defeated by conditions intended to 
compensate employees affected by partial abandonment, 
with the result that, instead of the greater good being 
done to the greater number * * * or at least some 
employees being retained, all the carrier's employees 
eventually would be thrown out of work without recourse.'" 


In the final analysis this Court's observations in North Central Air~- 


lines v. Civil Aeronautics Board, 105 U.S. App. D.C. 207, 265 F.2d 581 
q 


>” cert. denied, 360 U.S. 903 appear particularly apt: 


"North says the Board was arbitrary and failed to make 
sufficient findings when it departed from established norms. 
For example, North says the proposition that the size of a 
proposed merged system is immaterial to approval of the 
merger is an’ established rule. It refers to a number of 
cases. But 'size' is a relative term, and its importance 
depends upon circumstances. Because the Board found the 
size of a merged system immaterial in one case cannot 
make it an immaterial factor in all cases and under all 
circumstances." 


i 
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To recapitulate, ALPA has failed altogether to show that the Board 
committed legal error or abused its discretion in approving the tempo- 
| 


¢ | 
rary suspension without the imposition of labor provisions. What the 


Court said ig North Central Airlines, Inc. v. Civil Aeronautics Board, 
| 


supra, 265 F.2d at 584-5 is applicable here today: 
| 


"This court can and should insure that the agency stays 
within the bounds and reason and outside the realm of 
caprice, but the court cannot substitute its own judg- 
ment as to what would or would not be inconsistent with 
the public interest in a proposed merger. We think the 
judgment of the Board in this case was not arbitrary and 
was wot a departure from established norms which would 
have bound it." 


CONCLUS ION 
The petition for review should be dismissed or the Board's 


affirmed. 


Respectfully submitted, 


RICHARD W. McLAREN 
Assistant Attorney General 


O. D. OZMENT HOWARD E. SHAPIRO 
Deputy General Counsel, Attorney, 
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STEPHEN H. FACHTER _ Washington, D.C. 20428 
Attorneys, 
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APPENDIX A 
The relevang provisions of the Federal Aviation Act of 1958, 72 


Stat. 737, 49 U.S.C. 1301 et seq. are: 


. TITLE I--GENERAL PROVISIONS 


kok kee x 
Declaration of Policy: The Board 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall | 
consider the .ollowing, among other things, as being in the public | 
interest, and in accordance with the public convenience and necessity: | 


(a) The encouragement and development of an air-transportation _ 
system properly adapted to the present and future needs of the foreign | 
and domestic commerce of the United States, of the Postal Service, and | 


of the national defense; 


(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 


transportation, and to improve the relations between, and coordinate 
transportation By, air carriers; ; 


(c) The promotion of adequate, economical, and efficient service | 
by air carriers at reasonable charges, without unjust discriminations, | 
undue preferences or advantages, or. unfair or destructive competitive | 
practices; 


e 


(d) Competition to the extent necessary to assure the sound dee | 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(£) The promotion, encouragement, and development of civil 
aeronautics. 
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TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 


Certificate Required 


Secet 401. (72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371) (a) No air carrier shall engage in any air transportation 


unless there is in force a certificate issued by the Board authorizing 


° 


such air carrier to engage in such transportation. 
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Terms and Conditions of Certificate 
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Sec. 401(e)(4). No term, condition, or limitation of a certi- 
ficate shall restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for performing 
the authorized transportation and service as the development of the 
business and the’ demandsof the public shall require; except that the 
Board may impose such terms, conditions, or limitations in a certifi- 
cate for supplemental air transportation when required by subsection 
(4) (3) of this section. 


ke KK 
Application for Abandonment 


Sec. 401(j). No air carrier shall abandon any route, or part 
thereof, for which a certificate has been issued by the Board, unless, 
upon the application of such air carrier, after notice and hearing, 
the Board shall find such abandonment to be in the public interest. 
Any interested person may file with the Board a protest or memorandum 
of opposition to or in support of any such abandonment. The Board may, 
by regulations or otherwise, authorize such temporary suspension of 
service as may be in the public interest. ; 
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Pooling and Other Agreements 
Filing of Agreements Required 


Sec. 412. [72 Stat. 770, 49 U.S.C. 1382], (a) Every air carrier 
shall file with the Board a true copy, OF, if oral, a true and complete 
memorandum, of every contract or agreement (whether enforceable by pro- 
visions for liquidated damages, penalties, bonds, or otherwise) affecting 
air transportation and in force on the effective date of this section or 
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hereafter entered into, or any modification or cancellation thereof, 
between such air carrier and any other air carrier, foreign air carrier, 
or other carrier for pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment of transporta- 
tion rates, fares, charges, or classifications, or for preserving and 
improving~safety, economy, and efficiency of operation, or for con- 
trolling, regulating, preventing, or otherwise eliminating destructive, 
oppressiye, or wasteful competition, or for regulating stops, schedules, 
and character of service, or for other cooperative working arrangements. 
™ | 
Approval by Board 


(b) The Board shall by order disapprove any such contract or agree- 
ment, whether or not previously approved by it, that it finds to be | 
adverse to the public interest, or in violation of this Act, and shall by 
order approve any such contract or agreement, or any modification or can- 
cellation thereof, that it does not find to be adverse to the public 
interest, or in violation of this Act; except that the Board may not | 
approve any contract or agreement between an air carrier. not directly | 
engaged in the operation of aircraft in air transportation and a com- | 
mon carrier subject to the Interstate Commerce Act, as amended, governing 
the compensation to be received by such common carrier for transportation 
services performed by it. 
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Classification and Exemption of Carriers 


Classification 
Sec. 416. [72 Stat. 771, 49 U.S.C. 1386] (a) The Board may from/time 
ito time establish such just and reasonable classifications or groups of 
‘air carriers for the purposes of this title as the nature of the services 
‘performed by such air carriers shall require; and such-just and reasonable 
rules and regulations, pursuant to and consistent with the provisions |of 
this title, to’ pe observed by each such class or group, as the Board finds 
necessary in the public interest. | 
Exemptions 


(b)(1) The Board, from time to time and to the extent necessary, 
imay (except as provided in paragraph (2) of this subsection) exempt from 
‘the requirements of this title or any provision thereof, or any rule, regu- 
‘lation, term, condition, or limitation prescribed thereunder, any air! 
‘carrier or class of air carriers, if it finds that the enforcement of this 
‘title or such provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air carrier or class of 
‘air carriers ty reason of the limited extent of, or unusual circumstances 
‘affecting, the operations of such air carrier or class of air carriers and 
is not in the public interest. 


| 
’ 
| 
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(2) The Board shall not exempt.any air carrier from any provision 
of sdbsection (k) of section 401 of this title, except that (A) any air 
carrger not engaged in scheduled air transportation, and (B), to the 
extett that the operations of such air carrier are conducted during day- 
light hours, any air carrier engaged in scheduled air transportation, 
may §e exempted from the provisions of paragraphs (1) and (2) of such 
subsdction if the Board finds, after notice and hearing, that, by reason 
of t le limited extent of, or unusual circumstances affecting, the opera- 
tion# ofsany such air carrier, the enforcement of such paragraphs is or 
woul. be such an undue burden on such air carrier as to obstruct its 
development and prevent it from beginning or continuing operations, and 
that &the exemption of such air carrier from such paragraphs would not ad- 
vers@ly affect the public interest: Provided, That nothing in this sub- 
sectYon shall be deemed to authorize the Board to exempt any air carrier 
from any requirement of this title, or any provision thereof, or any 
rule, regulation, term, condition, or limitation prescribed thereunder 
which provides for maximum flying hours for pilots or copilots. 


kKRReKK 


: TITLE X--PROCEDURE 


ke KK 


Judicial Review of Orders 
Orders of Board and Administrator Subject to Review 


Sec. 1006 [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 497; 
49 U.3.C. 1486] (a) Any order, affirmative or negative, issued by the 
Se or Administrator under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the President as pro- 
vided in section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United States Court of Ap- 
peals for the District of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said sixty days a peti- 
tion may be filed only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. 


kk KR * 
Findings of Fact Conclusive 


(e) The findings of facts. by the Board or Administrator, if sup- 
ported by substantial evidence, shall be conclusive. No objection to an 
order of the Board or Administrator shall be considered by the court un- 
lesg such objection shall have been urged before the Board or Administra- 
tor br, if it was not so urged, unless there were reasonable grounds for 
failure to do so. - 
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§ 205.3 


PART 205—INAUGURATION AND 
TEMPGRARY SUSPENSION OF 
SCHEDULED ROUTE SERVICE AU- 
THORIZED BY CERTIFICATES OF 
PUBLIC CONVENIENCE AND 
NECESSIT* 


[Issued as ER-348 effective Feb. 24, 1962, 
as amended by ER-394] 


> 


Applicability. 

Board authorization required for de- 
layed inauguration or temporary 
suspensions of service. 

Applications pursuant to § 205.2. 

Answers by interested persons. 

Service. 

Disposition. 

Petitgon for reconsideration. 

Autohhatic suspension authority for 
involuntary postponement of in- 
auguration or involuntary inter- 
ruption of service. 

Re-examination of suspension au- 
thcrity. 

Effect of failure to provide service. 

Institution of service after suspen- 
sion or postponement of inaugura- 
tion: notice to the Board 

Strik®s; report to be filed. 


Sec. 
205.1 
205.2 


205.3 
205.4 
205.5 
205.6 
205.7 
205.8 


205.9 


205.10 
205.11 


205.12 


§ 205.1 Applicability. 


(a) Thisgpart shall apply to all air 
carriers offing currently effective cer- 
tificates of public convenience and neces- 
sity authorizing scheduled route service 
between degignated points (hereinafter 
referred to as certificates) issued by the 
Board pursuant to section 401 of the Act 
with r ~ to: 

(1) Inauguiation of new service pur- 
suant to certificate awards; 

(2) Applications to the Board for au- 
thority to «emporarily suspend service 
to or from any point named in a cer- 
tificate or included in an approved serv- 
ice plan aesignating points which may 
be served i1$a general area named in such 


certificate;, 
(3) x: to the Board when all serv- 


ice to or f @ point, pursuant to a cer- 
tificate, have been interrupted or 
inauguration delayed because of cir- 
cumstances or events beyond the car- 
rier’s control as provided in § 205.8(a) ; 
and 

(4) Termination of suspension of serv- 
ice. 
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(b) Sections 205.2(a) and 205.10 shall 
not apply to the operations of certificated 
air carriers to or from points authorized 
for service in their certificates pursuant 
to section 401(e) of the Civil Aeronautics 
Act of 1938, 49 U.S.C. 481, but never regu- 
larly served. This part does not relieve 
any carriers from the obligation to file 
schedules pursuant to the requirements 
of Part 231 of this chapter. 


§ 205.2 Board authorization required 
for delayed inauguration or tempo- 
rary suspensions of service. 


(a) Inauguration of service. Any 
service authorized by a certificate shall 
be inaugurated within 90 days after the 
effective date of the new or amended 
certificate unless the Board has fixed a 
longer period. If the recipient of a cer- 
tificate award authorizing scheduled 
route service between designated points 
desires to postpone inauguration of serv- 
ice to any such point or points beyond 
the 90-day period or such other period 
as the Board may have fixed, he shall, 
not later than 45 days prior to expira- 
tion of such period, file an application 
for postponement of the date of required 
inauguration of service. 

(b) Temporary suspension of service. | 
Service to or from any point, authorized | 
in a certificate or included in an ap- | 
proved service plan, shall not be sus- 
pended by an air carrier except in ac- 
cordance with the provisions of this part. 

§ 205.3 Applications pursuant to 
§ 205.2. 

(a) The application shall contain a 
specific statement of the relief requested 
and of the facts relied upon to establish 
that there is good cause for the post- | 
ponement of inauguration of service or | 
that the temporary suspension of service | 
is in the public interest, with a statement 
of economic data or other matters which 
it is desired that the Board officially 
notice. ; 

(b) When temporary suspension of | 
service in interstate or overseas trans- | 
portation is sought on economic grounds, | 
the application shall contain at least the | 
following specific economic data: i 

(1) History of service, particularly | 
schedules and equipment offered by the | 
applicant for the past two years to and i 
from the point; 


(Ed. 9/68) 
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(2) Applicant’s most recent yearly 
traffic data for the point: total number 
of passengers originating and deplaning; 
and on-line or, if the applicant does not 
compile on-line data,: on-flight origin 
and destination of such passengers for 
four representative months; 

(3) Anticipated financial benefit to 
the applicant, with an explanation of the 
factors considered in reaching such 
cogclusion; 

) Services offered by other sched- 
uled carriers to the point; 

(5) When the applicant is the only 
carrier regularly serving the point, the 
nearest alternative air service, and avail- 
a surface transportation, schedules 
angi fares to alternative airports; 

6) Strface transportation to major 
mérkets from the point; and 

1) A Zactual statement of applicant's 
efférts to stimulate, traffic through 
schedule experimentation, promotion 
and advertising, new equipment, or other 
means during past two years. 

(c) The application shall also con- 
tain a list of the persons upon whom 
copies were served in accordance with 
§ 205.5, and a statement that any in- 
terested person may file an answer in 
cpposition to or in support of the appli- 
ction within twenty (20) days after 

filing of the application. An ex- 
ted original and 19 copies of such 
plication shall be filed with the Docket 
Section of the Civil Aeronautics Board, 
Washington, D.C., 20428. Applications 
which are incomplete or which fail to 
comply with the requirements of this 
part will be dismissed. 


[ ER-394 effective Oct. 18, 1963 ] 


§ 205.4 Answers by interested persons. 


Any interested person may file with 
the Board and serve upon the applicant 
a written answer in opposition to or in 
support of, an application made pursuant 
to § 205.3 within twenty (20) days of the 
filing thereof. Such answer shall set 
forth in detail the reasons why the post- 
ponement of inauguration of service or 
temporary suspension of service should 
be denied or authorized, with a state- 
ment of economic data and other matters 
which it is desired that the Board shall 
officially notice. An executed original 
and 19 copies of such answer shall be 
filed with the Docket Section. Unless 
ordered by the Bodrd upon application 


(Ed. 9/68) 
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or upon its own motion, further plead- 
ings will not be entertained. 


§ 205.5 Service. 


(a) A copy of each application made 
and each answer addressed thereto pur- 
suant to $$205.3 and 205.4 shall be 
served personally or by registered or cer- 
tified mail upon such persons as the 
Board may designate in @ particular 
case, and shall be served upon the fol- 
lowing persons in all cases: 

(1) Each certificated route air car- 
rier which serves any point for which 
postponement of inauguration or sus- 
pension of service is sought, or its des- 
ignated agent. 

(2) The chief executive of the city, 
town or other unit or local government, 
at any such point located in the United 
States or any possession thereof; 

(3) The State commission or agency 
having jurisdiction of transportation by 
air in the State wherein any such point 
is located, or if there is no such com- 
mission or agency, the chief executive of 
such State; 

(4) The Secretary of State (marked 
for the attention of Chief, Aviation Divi- 
sion) if such point is not locuted in the 
United States or any possession thereof; 

(5) The Postmaster General (marked 
for the attention of the Assistant Post- 
master General—Bureau of Transporta- 
tion) if the applicant’s certificate au- 
thorizes the transportation of United 
States mail to or from such point, 

(6) In cases involving an application 
for suspension of service at a point lo- 
cated in the United States or any pos- 
session thereof, the manager or other in- 
dividual having direct supervision over 
and responsibility for the management 
of the airport being used to serve such 
point at the time the application is filed. 

(b) Local service carriers shall serve 
such applications also on each certifi- 
cated route air carrier which provides 
or is authorized to provide nonstop serv- 
ice between points between which the ap- 
plicant could provide nonstop service if 
the application were granted. 


§ 205.6 Disposition. 


An order may be issued authorizing 
such postponement or temporary sus- 
pension for such term and upon such 
conditions as the Board may find to be 
in the public interest. Where the public 
interest so requires, the Board may act 
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on applications without waiting for an- 
swers thereto. 


§ 205.7 Petitioa for reconsideration. 


A petitionfftor reconsideration of the 
Board's determination under § 205.6 may 
be filed by any interested person within 
twenty (20) days after the date of serv- 
ice thereof. Except for the time of filing, 
such petitions shall conform to the pro- 
visions of section 37 of Part 302 of the 
Procedural Regulations. Any in’ 
person may file an answer in opposition 
to, or in support of, the petition within 
ten (10) days after it is filed. An exe- 
cuted original and 19 copies of such peti- 
tion for reconsideration or answer shall 
be filed with the Docket Section, and 
copies thereof shall be served upon the 
persons described in § 205.5, the appli- 
cant and any person who filed an answer 
in opposition to the original application. 


§ 205.8 Atomatic suspension authority 
for involuntary postponement of 
inauguration or involuntary inter- 
ruption of service. 


(a) The holder of a certificate shall 
not be required to file an application 
under § 205.2 if the postponement of in- 
auguration of new service or interrup- 
tion of service to or from & point named 
in 2 certificate, or included in the hold- 
er’s approved service plan is caused by 
conditions or events which the holder 
cannot reasonably be expected to foresee 
or control, such as rules, standards or 
other actign or inaction of the Admin- 
istrator of,the Federal Aviation Agency 
or of a foreign government, emergency 
measures, strikes, weather conditions, 
construction work on airports, or dis- 
asters: Provided, That the provisions of 
this paragraph shall apply to interrup- 
tions due to airport inadequacies only 
if the holder is unable to serve the cer- 
tificated point through any airport con- 
venient thereto with the type of equip- 
ment last regularly used to serve such 
point. 

(b) In the case of delayed inaugura- 
tion or an interruption of service caused 
by a strike, the holder shall give immedi- 
ate noticg of such interruption to the 
Board cared for the attention of the 
Chief, Routes and Agreements Division, 
Bureau of Economic Regulation) - 

(c) If service at a point is interrupted 
or inauguration delayed for more than 
three (3) consecutive days for reasons 

2 
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beyond the certificate holder’s control 
other than a strike, the holder shall give 
notice to the Board (marked for the at- 
tention of Chief, Routes and Agreements 
Division, Bureau of Economic Regula- 
tion) within three (3) days following 
the date of required inauguration of 
service or suspension, setting forth the 


date of suspension, the actual or esti- 
mated duration of delay of service or 
suspension, and a full and complete 
statement of the reasons therefor. 

Nore: See also the reporting requirements 
of $241.24 of this chapter, Schedule P-2(d) 
of Part 241 of the Board's regulations. 


§ 205.9 Re-examination of suspension 
authority. 


Authority to postpone inauguration or 
to suspend service, granted pursuant to 
$ 205.6 or § 205.8, may be modified, con- 
ditioned or terminated by the Board at 
any time upon notice but without hear- 
ing where the public interest so requires. 


§ 205.10 Effect of failure to provide 
service. 


In the absence of circumstances ex- 
cusing involuntary postponement or sus- 
pension of service (§ 205.8), if for a pe- 
riod of ninety (90) days (or such longer 
specific period as may have been desig: 
nated by the Board) any service author- 
ized by a certificate has not been inau- 
gurated, or if for a period of 90 days such | 
a service ' 


has not been operated, the | 
Board may direct the carrier to inaugu- | 
rate or resume service or may, as author~ | 
ized by section 401(f) of the Act, by | 
order entered after notice and hearing, | 
direct that the holder’s certificate shall 
cease to be effective to the extent of such | 
service. 


§ 205.11 Institution of service after 
ion or postponement of in- 
auguration: notice to the Board. 


when service is inaugurated following 
postponement of inauguration, or re-| 
sumed following suspension under either | 
express or automatic authority, imme-| 
diate notice thereof shall be given to the) 
Board (marked for attention of the; 
Chief, Routes and Agreements Division, | 
Bureau of Economic Regulation), stat-) 
ing the time when service was inaugu- 
rated or resumed. i 


(Ed. 9/68) 


§ 205.12 


§ 205.12 Strikes; report to he filed. 


Within fifteen (15) days following re- 
sumption of service after a strike an air 
carrier shall file a report with the Board 
(marked for the attention of the Chief, 
Routes and Agreements Division, Bureau 
of Economic Regulation) containing & 


(Ed. 9/68) 
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list of all flights that were canceled, the 


date they were canceled, and the date 
service was restored. 


Nore: The reporting requirements con- 
tained herein have been approved by the 
Bureau of the Budget in accordance with the 
Federal Reports Act of 1942. 
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PART 298-—CLASSIFICATION AND 
EXEMPTION OF AIR TAXI OPERA- 
TORS 


[Issued as ER-57 effective July 1, 1969, as 
amended by ER-589, ER-599, and ER-601] 


Subpart A—General 


Applicability of part. 
Definitions. 
Classification. 
Requests for statement of authority. 
Separa:ility. 
e 


Subpart B—Exemptions 


Exemption authority. 
Effect, of exemption on anti-trust 


laws. 
Dundion of exemption. 


Apprtval of certain interlocking 
relationships. 


Subpart C—Limitations on Exemptions 


298.21 Scope of service authorized; geo- 
graphical, equipment and mail 
service limitations; insurance and 
reporting requirements. 

298.22 Operation of large aircraft. 

298.23 Business name of air taxi operator. 

298.24 Authc.ity to carry mail in competi- 
tive markets. 


Subpart D—Liability Insurance Requirements 


298.41 Basic: requirements. 

298.42 Minimum limits of liability. 

298.43 Terms and conditions of insurance 
coverage. 

Authorized exclusions of liability. 

Cancellation, withdrawal, modifica- 
tiog, expiration or replacement of 
insurance coverage. 


298.44 
298.45 


Subpart E—Registration for Exemption 
298.50 Filing for registration by air taxi 
tors. 


operators. 
298.51 Processing by the Board. 


[ER-589, 10-31-69; ER=-599, 1-2h-70, 
and ER-601, 12-23-69] 


Subpart F—Reporting of Scheduled Operations by | 
Commuter Air Carriers 
Sec. 


298.60 Report of scheduled air taxi opera- 
tions. | 

Filing of flight schedules—current 
schedules and subsequent modifi- 
cations. 

Extension of filing time. 

Certification. 

Reporting instructions. 


Data processing. 


298.61 


298.62 
298.63 
298.64 
298.65 


Subpart G—Violations 
Enforcement. 


Subpart A—General 
§ 298.1 Applicability of part. 

This part establishes a classification of 
air carriers known as “air taxi operators,” 
provides certain exemptions from Title | 
IV of the Federal Aviation Act of 1958, as 
amended, for such air carriers, and 
establishes rules and regulations appli- 
cable to their operations. This part ap- 
plies to operations of air taxi operators 
in air transportation in all States, Ter- | 
ritories and possessions of the United | 
States of America. 


§ 298.2 Definitions. 


As used in this part: ; 

“Act” means the Federal Aviation Act | 
of 1958, as amended. | 

“Air taxi operator” means an air car- | 
rier coming within the classification of | 
“gir taxi operators” established by | 
§ 298 3. 

“Air transportation” means interstate, 
overseas, or foreign air transportation or 
the transportation of mail by aircraft. 
This includes carriage by aircraft as a 
common carrier between places in the 
same State (a) through airspace outside 
that State (over other States or the Dis- | 
trict of Columbia or the open sea or for- | 
eign territory) or (b) where such carriage 
is part of the movement of the passengers | 
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or property carried, in interstate, over- 
seas or foreign air commerce.” 

“Commuter air carrier” means an air 
taxi operator which, (1) performs at 
least five round trips per week between 
two or more points and publishes flight 
schedules which specify the times, days 
of the week and places between which 
such flights are performed, or (2) trans- 
ports mail by air pursuant to 2 current 
contract with the Post Office Depart- 
ment. 


“Competitive market” means & pair of 
points between which an air carrier hold- 
ing a certifi-ate of public convenience 
and necessity pursuant to section 401(d) 
(1) or (2) of the Act has authority to 
serve by reason of such certificate, and 
such authority has not been suspended, 
or by reason of an exemption authoriza- 
tion issued pursuant to section 416(b) (1) 
of the Act. 


“Large aircraft” means an aircraft 
whose maximum certificated takeoff 
weight is greater than 12,500 pounds. 

“Maximum certificated takeoff weight” 
means the maximum takeoff weight au- 
thorized by the terms of the aircraft air- 
worthiness certificate. (This is found in 
the airplane operating record or in the 
ariplane flight manual which is incor- 
porated by regulation into the airworthi- 
ness certificate.) ; 

“Maximum passenger capacity” means 
the maximum passenger capacity listed 
in the applicable Federal Aviation Ad- 
ministration (FAA) type certificate data, 
sheet (including supplemental type cer- 
tificates) - | 


Section 401(a) of the Federal Aviation 
Act of 1958, 49 U.S.C. 1371, prohibits any per- 
son from engaging iu “alr transportation” 
except to the extent he is authorized to do 
so by the Board. Air transportation as de- 
fined in the Act (see section 101 (10) and 
(21), 49 U.S.C. 1301) refers to (1) the carriage 
of mail by aircraft, and (2) the carriage by 
aircraft of persons or property as & common 
carrier for compensation or hire. With re- 
spect to persons or property, the term “air 
transportation” includes “interstate,” “over- 
seas” and “foreign” air transportation. Op- 
erations wholly within the geographic limits 
of a single State ate not considered “air 

if in those operations the 
no more than a de minimis 


tinuous journey 

the State. For a 

constitutes air transporta 

amble to ER-6574, pp. 10-11 (mimeo.), 34 
FPR. 7124. 
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“Noncompetitive market” means & 
market which is not a “competitive 
market”, as defined in this section. 


“Point” when used in connection with 
any territory or possession of the United 
States, or the States of Alaska and 
Hawaii, means any airport or place 
where aircraft may be landed or taken 
off, including the area within a 25-mile 
radius of such airport or place; when 
used in connection with the continental 
United States, except Alaska, it shall 
have the same meaning except be limit- 
ed to the area within a 3-mile radius of 
such airport or place: Provided, That for 
the purposes of this part, West 30th 
Street Heliport and Pan Am Building 
Heliport, both located in New York City, 
shall be regarded as separate points. 


(ER-57 as amended by ER-601 effective 
Dec. 23, 1969] 


§ 298.3 Classification. 


(a) There is hereby established 2 
classification of air carriers, designated 
“gir taxi operators” which engage in the 
direct air transportation of passengers 
aud/or property, and/or in the transpor- 
tation within the 48 contiguous States, 
Alaska,’ or Hawaii of mail by aircraft 
and which: 

(1) Do not, directly or indirectly, uti- 
lize in air transportation large aircraft 
(other than turbojet aircraft authorized 
for use by air taxi operators pursuant to 
§ 298.21) ; 

(2) Do not hold a certificate of public 
convenience and necessity or other eco- 
eT authority issued by the Board; 
an : 

(3) Have and maintain in effect lia- 
bility insurance coverage in compliance 
with the requirements set forth in Sub- 
part D of this part. 


Provided, however, That any authority 
granted in this part to engage in the 
transportation of mail is limited to the 
carriage of mail on 2 nonsubsidy basis; 
ie, on a service mail rate to be paid 
entirely by the Postmaster General, and 
the air taxi operator shall not be entitled 
to any subsidy payment with respect to 
any operations conducted pursuant to 
any authority granted in this part. 


«The authority of air taxis to carry mail in 
Alaska is limited to vhe markets where regu- 
lar service may be provided under this part. 


[ER-589, 10-31-69, and 
ER-601, 12-23-69] 
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(b) A person who does not observe 
the conditions set forth in paragraph 
(a) of this section shall not be an air 
_taxi operator within the meaning of this 
part with respect to any operations con- 
ducted by him while such conditions 
are not being observed, and during such 
periods is not entitled to any of the 
exemptions set forth in this part. 


(ER-57 as amended by ER-589 effective 
Oct. 31, 1969] 
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§ 298.4 Requests for statement of 
authority. 


In any instance where an air taxi op- 
erator is required by a foreign govern- 
ment to produce evidence of its author- 
ity to engage in foreign air transporta- | 
tion under the laws of the United States, 
the Secretary of the Board will, upon 


[ER-589, 10-31-69 
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request, furnish the carrier with a writ- 
ten statement, outlining its general oper- 
ating privileges under this part for pres- 
entation to the proper authorities of the 
foreign government. | 
§ 298.5 Separability. | 

If any provision of this part or the ap- 
plication thereof to any air transporta- 
tion, person, class of persons, or circum- 
stances is held invalid, the remainder of 
the part and the application of such pro- 
vision to other air transportation, per- 
sons, classes of persons, or circumstances 
shall not be affected thereby. 


Subpart B—Exemptions 
§ 298.11 Exemption authority. 


Air taxi operators are exempt from the 
following provisions of Title IV of the 
Act: t 

(a) Subsection 401 (a) ; 

(b) Section 403, except that the re- 
quirements of that section shall apply 
to tariffs for through rates, fares, and 
charges filed jointly by air taxi opera- 
tors and certificated air carriers; 

(c) Subsection 404(a), except the re- 
quirements that air taxi operators shall 
provide safe service, équipment, and fa- 
cilities in connection with air transpor- 
tation; shall observe and enforce just 
and reasonable joint rates, fares, and 
charges, and just and reasonable clas- 
sifications, rules, regulations, and prac- 
tices as provided in tariffs filed jointly by 
air taxi operators and certificated ai 
carriers; and shall establish just, rea- 
sonable, and equitable divisions of suck 
joint rates, fares, and charges as between 
air carriers participating therein which 
shall not unduly prefer or prejudice any 
of such participating air carriers; 

(ad) Subsection 404(b), except that the 
requirements of that subsection shall 
apply to through service provided pur- 
suant to tariffs filed jointly by air taxi 
operators and certificated air carriers; 

(e) Subsection 405(b) ; 

(f) Subsections 407 (b), (c), and (d); 

(g) Subsection 408(a) ; except that no 
exemption is granted hereby for any air 
taxi operator to enter into any of the 
transactions or relationships prohibited 
by subsection 408(a) with any person 
who operates large aircraft for compen- 
sation or hire, or who engages in air 
transportation from! which the air taxi 
operator is excluded by the limitations 
imposed by § 298.21. | 


[ER-589, 10-31-69] 
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Nore: The above exemption 1s applicable 
to air taxi operations only. It does not relieve 
other persons subject to section 408(a) from 
the obligations of that section with respect 
to any relationships they may have with re- 
spect to air taxi operators. For additional ex- 
emptions from section 408(a) applicable to 
air taxi operators, see Part 299 of the Board's 
Economic Regulations. 


(h) Subsection 409(a) ; except that no 
exemption is granted hereby for any air 
taxi operator to enter into any of the 
relationships prohibited by subsection 
409(a) with any person who operates 
large aircraft for compensation or hire, 
or who engages in air transportation 
from which the air taxi operator is ex- 
cluded by the limitations imposed by 
§ 298.21. 

(i) Subsection 412(a) : Provided, That 
air taxi operators shall not be relieved 
from filing with the Board a true copy, 
or, if oral, a true and complete memo- 
randum of every contract or agreement 
(whether enforceable by provisions of 
liquidated damages, penalties, bonds, or 
otherwise) affecting air transportation, 
between any air taxi operator and any 
person (excluding air carriers) who op- 
erates for compensation or hire, aircraft 
having a maximum takeoff weight of 
more than 12,500 pounds. 


§ 298.12 Effect of exemption on anti- 
trust laws. 


The exemption granted in § 298.11 
from sections 408, 409(a), and 412 of the 
Act, shall not constitute an order under 
such sections, within the meaning of sec- 
tion 414 of the Act, and shall not confer 
any immunity or relief from operation of 
the “antitrust laws,” or any other statute 
(except the Federal Aviation Act of 1958, 
as amended) with respect to any trans- 
action, interlocking relationship, or 
agreement otherwise within the pur- 
view of such sections. 


§ 298.13 Duration of exemption. 


The exemption from any provision of 
title IV of the Act provided by § 298.11 
shall continue in effect only until such 
time as the Board shall find that enforce- 
ment of such provision would be in the 
public interest or would no longer be a 
burden on air taxi operators: Provided, 
That upon such a, finding as to any air 
taxi operator or class of air taxi oper- 
ators, such exemption shall to that extent 
terminate with respect. to such operator 
or class of operators: And provided fur- 
ther, That the authorizations to air taxi 
operators to engage in the transporta- 
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tion of mail by aircraft within the 48 
contiguous States, Alaska, and Hawaii 
shall terminate on June 30, 1974. 


[ER-589 effective Oct. 31, 1969] 


§ 298.14 Approval of certain interlock- 
ing relationships. 

To the extent that any officer or direc- 
tor of an air taxi operator would be in 
violation of any of the provisions of sec- 
tion 409(a) (3) and (6) by participating 
in interlocking relationships covered by 
the exemption granted in § 298.11(h), 
such partic’pation is hereby approved by 
the Board, subject, however, to the pro- 
visions c. § 298.12. 


Subpart C—Limitations on Exemptions 


| $298.21 Scope of service authorized; 
geographical, equipment and mail 
service limitations, insurance and re- 
porting requirements. 

(a) General scope. Subject to the pro- 
hibitions of paragraphs (b), (c), (qd), 
(f), and (g) of this section, the exemp- 
tion authority provided to air taxi oper- 
ators by this part shall extend to the di- 
rect air transportation of persons, prop- 
erty and mail (subject to the limitations 
imposed in §§298.3(a8) and 298.13) 
(1) in aircraft having a maximum take- 
off weight of 12,500 pounds or less, and 
(2) in planeload charter flights in turbo- 
jet aircraft having a maximum certifi- 
cated takeoff weight of over 12,500 
pounds and under 27,000 pounds ® and a 
maximum passenger capacity of not 
more than twelve (12) persons: Pro- 
vided, however, That the authorization 
in subparagraph (2) of this paragraph 
shall not be applicable to operations 
within the State of Alaska or Hawaii: 
And provided further, That the aircraft 
seat limitation in subparagraph (2) 
above shall not be applicable to the car- 
riage of mail. For purposes of this sec- 
tion, “charter flight” means air trans- 
portation performed by an air taxi oper- 


5 ‘The carriers are cautioned that the safety 
regulations of the FAA applicable to air taxi 
sircraft in excess of 12,500 pounds may be 
different from*those applicable to aircraft 
weighing 12,500 pounds or less and that, as in 
the case of all operations conducted under 
this part, the operations with aircraft in 
excess of 12,500 pounds must be conducted 
pursuant to applicable safety regulations. 
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ator on a time, mileage or trip basis 
where the entire capacity of one or more 
aircraft has been engaged (i) for the 
movement of persons and property (a) 
by a person for his own use, or (0) by 
a person (no part of whose business is 
the formation of groups or the consolida- 
tion of shipments for transportation or 
the solicitation or sale of transportation 
services) for the transportation of a 
group of persons and/or their property, 
as agent or representative of such group, 
or (ii) for the transportation of mail for 
the Post Office Department. 

(b) Prohibition of regular service in 
markets served by certificated helicopter 
carriers. An air taxi operator is prohib- 
ited from providing air transportation, 
or holding out to tne public expressly or 
by course of conduct, that it provides 
such transportation regularly or with a 
reasonable degree of regularity between 
any points where scheduled helicopter 
passenger ‘service, or community center 
and interairport service, is provided by 
the holder of a certificate of public con- 
venience and necessity either in accord- 
ance with such certificate or pursuant to 
exemption order of the Board. (See also 
§ 298.21(d).) 

(ce) Air tazi service in Alaska. No serv- 
ice in air transportation shall be offered 
or performed by an air taxi operator be- 
tween points both of which are in the 
State of Alaska, or one of which is in 
Alaska and the other in Canada, unless 
the air taxi operator also holds authority 
from the State of Alaska to operate air- 
craft of a maximum takeoff weight not 
over 12,500 pounds as a common carrier 
in intrastate commerce, or has applied 
to the Board for, and ‘received, special 
exemption authority (see Subpart D of 
Part 302 of the procedural regulations) : 
Provided, That the operator is prohibited 
from rendering the above authorized 
service in air transportation, or holding 
out to the public expressly or by course 
of conduct that it renders such service, 
regularly or with a reasonable degree of 
regularity between points where a cer- 
tificated carrier schedules two or more 
single-plane round trips per week, in- 
cluding flag stops. 

(d) Limitation on use of helicopter, 
STOL or VTOL aircraft. No service by 
helicopter, STOL or VTOL aircraft shall 
be offered or performed by an air taxi 
operator between any two points between 
which scheduled helicopter, STOL or 
VTOL aircraft service is provided by the 
holder of a certificate of public conven- 
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fence and necessity authorizing such 
service. (See also §:298.21(b).) 


(e) [Reserved] | 


| 

(f) Limitations on carriage of mail 
within the 48 contiguous States, Alaska, 
and Hawaii. (1) In a noncompetitive 
market within the 48 contiguous States, 
Alaska, and Hawaii, no air taxi operator 
shall be authorized ito carry mail until 
there is in effect for such carriage a final 
mail rate or until the Post Office Depart- 
ment and the affected air taxi operator 
have jointly filed with the Board a peti- 
tion setting forth a mutually agreed- 
upon rate for the carriage of mail and 
requesting the Board to fix a final mail 
rate pursuant to section 406 of the Act. 
The mutually agreed-upon rate shall be 
the basis for temporary payment subject 
to upward or downward adjustment upon 
the determination of a final mail rate 
which shall be retroactive to the date 
when service was inaugurated. After such 
carriage is commenced, the filing of a 
petition by the air taxi operator or the 
Post Office Department for a change in 
the mail rate for such carriage shall not 
nullify the authority of the operator to 
continue to carry mail in such market. 

(2) Inacompetitive market within the 
48 contiguous States, Alaska, and Hawaii, 
no air taxi operator shall be authorized to 
carry mail until there is in effect for such 
carriage a notice of intent to use air taxi 
mail service, as provided in § 298.24, and 
either a final mail rate has been estab- 
lished or an agreed-upon mail rate has 
been filed pursuant to § 298.24(e) for 
such carriage. After such carriage is 
commenced, the filing of a petition by the 
air taxi operator or the Post Office De- 
partment for a change in the mail rate 
for such carriage shall not nullify the 
effectiveness of the notice of intent to use 
air taxi mail service: Provided, however, 
That with respect to a market which a 
certificated helicopter carrier is author- 
ized to serve under an area exemption 
order, an air taxi operator will be pro- 
hibited from carrying mail therein only 
if there is an approved flight pattern with 
respect to such market under Part 
376 of this chapter (Board's Special 
Regulations) . ! 
* (3) The rules applicable to final mail 
rate proceedings set forth in Part 302 of 
this chapter shall govern the procedure 
for establishing a final mail rate of an 
air taxi operator ‘for purposes of this 
part. (See §§ 302.300 through 302.321, 
excluding §302.310 of this chapter.) 


(ER-589, 10-31-69; ER-599, 1-2h-70, 
and ER-601, 12-23-69] 
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(g) Prohibition of services not covered 
by insurance. An air taxi operator is pro- 
hibited from providing air transporta- 
tion, or holding out to the public ex- 
pressly or by course of conduct, that it 
provides any air transportation for 
which there is not in effect liability in- 
surance which complies with the re- 
quirements of Subpart D of this part and 
which covers such transportation. 

(h) [Reserved] 


(i) Filing of reports by operators of 
turbojet aircraft. Air taxi operators 
which engage in air transportation with 
turbojet aircraft whose maximum certif- 
icated takeoff weight is over 12,500 
pounds shall file with the Board’s Bureau 
of Accounts and Statistics, not later than 
15 days after the end of each calendar 
quarter, a report setting forth the points 
between which each charter flight per- 
formed with such aircraft is operated 
during such quarter and, with respect to 
each flight, the number of passengers 
and/or pounds of cargo transported, the 
number of pounds of mail transported, 
the charter price, and the model aircraft 


used. 


Nore: Service shall be deemed to be reg- 
ular within the meaning of this section un- 
less it is of such infrequency as to preclude 
an implication of uniform pattern or normal 
consistency of operations between, or within, 
such designated points. 


({ER-57L as amended by ER-589 effective Oct. 
31, 1969, ER-599 effective Jan. 2h, 1970, 
and ER-601 effective Dec. 23, 1969] 


§ 298.22 Operation of large aircraft. 


(a) Prohibition of operation of large 
aircraft in air transportation. Nothing 
in this part shall be construed as author- 
izing the operation of aircraft having a 
maximum takeoff weight of more than 
12,500 pounds by air taxi operators in air 
transportation other than turbojet air- 
craft authorized for use by air taxi op- 
erators pursuant to § 298.21(a). 

(b) Reporting of interest in large air- 
craft. Every air taxi operator shall report 
to the Board any proprietary interest, 
direct or indirect, in any large aircraft or 
any enterprise operating large aircraft. 
Such reports shall be filed in duplicate 
within 30 days of the effective date of this 
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part and thereafter within 5 days of ac- 
quisition of such interests. They shall be 
addressed to,the Civil Aeronautics Board, 
Washington, D.C. 20428, Attention of the 
Bureau of Operating Rights. 

(ec) Reporting of operations with large 
aircra t. Any air taxi operator which 
operat 's or intends to operate large air- 
craft .>2r compensation or hire, other 
than turbojet operations authorized by 
§ 298.21(a), shall file with the Board a 
description of the method or proposed 
method of operations and state why such 
operations are believed not to constitute 
air transportation. Such reports shall 
state, among other pertinent matters, 
whether State lines or the boundaries of 
the United States will be crossed; the 
ultimate origin and destination (not only 
the places between which carriage is pro- 
vided) of the persons or property carried; 
and the persons with whom contracts 
for transportation have been made or are 
expected to be made. In case operations 
not falling within the description on file 
with the Board are to be undertaken, a 
report containing the same data shall be 
filed within 3 days after the particulars 
of such operations have been decided 
upon. These reports shall be submitted 
in duplicate, by airmail if mailed more 
than 200 miles from Washington, D.C., 
addressed to the Civil Aeronautics Board, 
Washington, D.C. 20428, Attention of the 
Bureau of Operating Rights. 


§ 298.23 Business name of air taxi 
operator. 


(a) It shall be an express condition 
upon, the exercise of the privileges 
herein granted and the operating au- 
thorizations issued hereunder, that any 
air taxi operator, in holding out to the 
public and in performing air transporta- 
tion services, shall do so only in a 
name or names in which its air carrier 
operating certificate is issued pursuant 
to section 604 of the Act by the Adminis- 
trator of the Federal Aviation Adminis- 
tration: Provided, That the Board may 
require an air taxi operator to change 
such name.or names where they appear 
contrary to the public interest. 

(b) Slogans shall not be considered 
names for the purposes of this section, 
and their use is not restricted hereby. 

(ec) Neither the provisions of this sec- 
tion nor the grant of a permission here- 
under shal) be deemed to constitute a 
finding for purposes other than for this 
section, or to effect a waiver of, or exemp- 
tion from any provisions of the Act, or 
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orders, rules or regulations issued there- | 
under. 


§ 298.24 Authority to carry mail in com- 
petitive markets. 


(a) General scope. An air taxi opera- 
tor may carry mail between a pair of | 
points named in a notice of intent to use 
air taxi mail service which is effective | 
pursuant to this section. Such a notice 
may be filed only by the Post Office De- 
partment and shall be conspicuously en- 
titled either regular notice of intent to | 
use air taxi mail service or expedited 
notice of intent to use air taxi mail 
service. 

(b) Regular notice of intent to use air | 
tazi mail service. A notice filed under | 
this subsection shall state the name of 
the air taxi operator who will engage in| 
the carriage of mail if known; the lo-! 
cation of the points between which mail 
is to be. carried; and the reasons, to- 
gether with supporting data, why the 
Post Office Department deems the pro-| 
posed service required to meet the needs! 
of the Postal System. i 


(c) Expedited notice of intent to use| 
air taxi mail service. In addition to the: 
information required by § 298.24(b), al 
notice filed under this subsection shall 
contain a factual representation that the 
Post Office Department has ascertain 
that no interested certificated route car- 
rier objects to air taxi mail service be- 
tween the subject pair of points. Such 
notice shall also identify each interested 
certificated route carrier with which ee 
Post Office has discussed the proposed air 
taxi mail service. For purposes of 
sudsection, an interested certifica 
route carrier is defined as (1) an air car- 
rier holding a certificate of public con; 
venience and necessity pursuant to sec 
tion 401(d) (1) or (2) of the Act which 
authorizes service between such pair of 
points and such authority has not been 
suspended; or (2) an air carrier holdin: 
a certificate of public convenience an 
necessity pursuant to section 401(d) (1) 
or (2) of the Act which has authority ta 
serve between such pair of points by rea+ 
son of an exemption authorization issued 
pursuant to section 416(b) of the Act. | 

(a) Effective date of notice—protests 
and objections. Subject to the provisions 
of paragraph (e) of this section, a reg+ 
ular notice of intent to use air taxi 
service filed under paragraph (b) of this 
section shall be effective to authorize the 
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proposed service upon, the expiration of 
10 days after the filing of such notice, 
unless within such 10-day period (1) the 
Board shall issue an order suspending 
such notice, or (2) any person shall file a 
written protest and , objection setting 
forth grounds why such service would be 
contrary to the public interest. Subject 
to the provisions of paragraph (e) of 
this section, an expedited notice of in- 
tent to use air taxi mail service filed un- 
der paragraph (c) of this section shall be 
effective to authorize the proposed serv- 
ice upon the expiration of 5 days after 
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the filing of such notice, unless within 
such 5-day period (i) the Board shall 
issue an order suspending such notice or 
Gi) any person shall file a telegraphic or 
other written protest stating opposition 
to the proposed service. Within 10 days 
after the filing of a notice under para- 
graph (c) of this section, any person who 
filed a timely protest thereto shall also 
file a written objection setting forth 
grounds why such service would be con- 
trary to the public interest. Within 7 days 
after an objection has been filed, the Post 
Office Department may file an answer 
thereto. Where a protest has been filed, 


[ER-589, 10-31-69; ER=599, 1-2h-70, 
and ER-601, 12-23-69] 


ECONOMIC REGULATIONS 


a notice under paragraph (b) or (c) of 
this section shall not be effective unless 
and until the Board so orders. 

(e) Establishment of mail rate. No 
notice filed under paragraph (b) or (c) 


of this section shall be effective until the 
Post Office Department and the affected 
air taxi operator have jointly filed with 
the Board a petition setting forth a 
mutually agreed-upon rate for the car- 
riage of mail and requesting the Board 
to fix a mail rate pursuant to section 
406 of the Act. Where a notice filed pur- 
suant to paragraph (b) or (c) of this 
section states that the Post Office Depart- 
ment has been authorized to petition for 
such rate by the affected air taxi oper- 
ator, the Department may file the peti- 
tion required herein either separately or 
as part of said notice. If the Board fails to 
fix a final mail rate by the date when such 
notice becomes effective, the mutually 
agreed-upon rate shall be the basis for 
temporary payment, subject to upward 
or downward adjustment upon the de- 
termination of a final mail rate which 
shall be retroactive to the date when 
service was inaugurated. 

(f) Service of documents. A copy of 
each notice or answer filed by the Post 
Office Department with the Board under 
paragraph (b), (c), or (d) of this section 
shall be served upon the chief executive 
of each interested certificated route car- 
rier, as that term is defined in paragraph 
(c) of tiis section. A copy of each pro- 
test and objection shall be served upon 
the Post Office official subscribing the 
notice and upon any air taxi operator 
named therein. Service of each notice 
filed unfer paragraph (c) of this sec- 
tion shall be made personally or by tele- 
gram. Service of each notice filed under 
paragraph (b) of this section shall be 
made personally, by airmail, or, if as ex- 
peditious as airmail, by first-class mail. 
Service of any answer or protest upon 
any person may be made by personal 
service, or by first-class or airmail. Each 
copy of a notice served pursuant to this 
subsection shall be accompanied by a 
letter of transmittal stating that such 
ee is being made pursuant to this 
part. 

(g) Filing of documents. An executed 
original and nine copies of each notice, 
answer or objection and protest shall be 
filed with the Docket Section of the Civil 
Aeronaytics Board, Washington, D.C. 
20428. cach such copy shall be accom- 
panied by a statement that service has 


[ER-S7L, 7=1-69] 


298-7 


= 31) - 
§298.41 


been made in accordan‘e with the provi-+ 
sions of paragraph (f) of this section. | 

(h) Other procedural provisions, Ex+ 
cept as otherwise specifically provided 
herein, the requirements of Part 302 of 
the Board’s procedural regulations 
govern notices and other pleadings filed 
pursuant to this section. i 


Subpart D—Liability Insurance 
’ Requirements | 


§ 298.41 Basic requirements. j 


(a) Each air taxi operator engaging 
in air transportation shall maintain i 
effect liability insurance coverage which 
complies with the requirements of this 
subpart and which is evidenced by a 
currently effective policy of insurance, 
with an attached standard endorsement, 
available for inspection by the Board 
and the public at its principal place of 
business. Notwithstanding the provisions 
of § 298.44 (b), (g), (h), and (j), no 
liability insurance will be deemed to 
comply with this subpart unless it covers 
all aircraft which the operator operates 
in air transportation and all services 
which the operator performs in air 
transportation. 

(b) “Certificate of insurance,” as used 
herein, means one or more certificates, 
evidencing the following: Issuance by 
one or more insurers of one or more cur- 
rently effective policies of aircraft liabil- 
ity insurance in compliance with this 
subpart and properly endorsed, which 
alone or in combination provide the 
minimum coverage prescribed in §298.42. 
‘When more than one insurer is in- 
volved in providing the minimum cover- 
age prescribed herein, the limits and 
types of liability assumed by each in- 
surer shall be clearly stated in the certi- 
ficate of insurance. The certificate of 
insurance shall also state whether the 
policy of insurance provides coverage for 
liability for bodily injury to, or death of, 
aircraft passengers. In addition, the 
certificate of imsurance shall state 
whether the policy of insurance excludes 
coverage for operations with any aircraft 
falling within the groupings specified in 
§ 298.44(j). Each certificate of insurance, 
and each endorsement limiting the 
permitted exclusions, shall be signed ‘in 
ink by an authorized officer or agent lof 
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the insurer and shall be on forms pre- 
scribed and furnished by the Board.” 
(ec) The insurance coverage and certif- 
icate required by this subpart shall be 
obtained from one or more (1) reputable 
and financially responsible insurance 
companies or associations which are 
licensed to issue aircraft liability policies 
in any State in the United States or in 
the District of Columbia, or (2) surplus 
line insurers named on a current list of 
approved surplus line insurers promul- 
gated by the insurance regulatory au- 
thority of any State in the United States 
or in the District of Columbia: Provided, 
That if any such surplus line insurer 
provides more than ten percent (10%) 
of the liability insurance coverage of an 
air taxi operator required by this sub- 
part, it shall maintain, in a bank or 
other financial institution organized or 
operating under the laws of the United 
States or a State thereof or the District 
of Columbia, a trust fund of at least 
three hundred thousand dollars ($300,- 
000) for the benefit, of its policyholders. 
(da) Each air taxi operator shall promi- 
,nently post at each place where it deals 
with the public a copy of its currently 
effective certificate or certificates of in- 
surance, and shall file a copy of each 
with the Board in accordance with the 
provisions of Subpart E of this part. No 
certificate of insurance shall be posted 
unless the policy or'policies of insurance 
to which it relates remain in effect. 


§ 298.42 Minimum limits of liability. 


(a) The minimum limits of liability 
coverage maintained by an air taxi op- 
erator who carries passengers in air 
transportation shall be: 

(1) Liability for bodily injury to or 
death of aircraft passengers. A limit for 
any one passenger of at least seventy- 
five thousand dollars ($75,000), and a 
limit for each occurrence in any one air- 
craft of at least an amount equal *o the 
sum produced by multiplying seventy- 
five thousand dollars ($75,000) by 
seventy-five percent (75%) of the total 
number of passenger seats installed in 
the aircraft. 


= CAB Forms 257 and 262 are filed as part 
of the original document and can be ob- 
tained from the Publications Services Sec- 
tion, Civil Aeronautics Board, Washington. 
D.C. 20428. 
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(2) Liability for bedily injury to or 
death of persons (excluding passengers). 
A limit of at least seventy-five thousand 
dollars ($75,000) for any one person in 
any one occurrence, and a limit of at 
least three hundred thousand dollars 
($300,000) for each occurrence. 

(3) Liability for loss of or damage to 
property. A limit of at least one hundred 
thousand dollars ($100,000) for each 
occurrence. 

(b) The minimum limits of liability 
coverage maintained by an air taxi op- 
erator who restricts his operations in air 
transportation to the carriage of mail or 
property, or both, shall be those speci- 
fied in paragraphs (a) (2) and (3) of this 
section. 


§ 298.43 Terms and conditions of in- 
surance coverage. 


Liability insurance coverage required 
by this part shall meet the following 
minimum requirements: 

(a) Insurance contracts shall provide 
for payment by the insurer on behalf of 
the insured air taxi operator, within the 
specified limits of liability, of all sums 
which the insured carrier shall become 
legally obligated to pay as damages for 
bodily injury to or death of persons, or 
for loss or damage to property of others 
(except as exclusion of coverage is per- 
mitted by § 298.44) resulting from the 
insured operator’s negligent operation, 
maintenance or use of aircraft in “air 
transportation,” as that term is defined 
by the Federal Aviation Act of 1958. 

(b) The liability of the insurer shall 
apply to all operations by the insured 
operator in “air transportation,” as that 
term is defined by the Federal Aviation 
Act of 1958. The liability of the insurer 
shall not be subject to any exclusion by 
virtue of violations, by the insured oper- 
ator, of any applicable safety or economic 
provision of the Federal Aviation Act or 
of any applicable safety or economic rule, 
regulation, order, or other legally im- 
posed requirement prescribed thereunder 
by the Federal Aviation Administration 
or the Civil Aeronautics Board or any 
other State or Federal law or regula- 
tion. No special waiver or exemption is- 
sued by the Federal Aviation Adminis- 
tration or the Civil Aeronautics Board 
shall affect the insurance afforded by 
th 


e policy. 

(c) The liability of the insurer shall 
not be contingent upon the financial con- 
dition, solvency, or freedom from bank- 


ruptcy of the insured. The limits of the 
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insurer’s liability for the amounts pre- 
scribed herein shall apply separately to 
each occurrence. Any payment made un- 
der the policy because of any one occur- 
rence shall not reduce the liability of 
the insurer for payment of other damages 
resulting from any other occurrence. 

(da) Withja the limits of liability here- 
in prescribéd, the insurer shall not be 
relieved from liability by any condition, 
warranty, or exclusion in the policy or 
any endorsement thereon, or violation 
thereof by the insured air taxi operator, 
other than dy the exclusions set forth in 
§ 298.44 or such other exclusions as may 
be individ ly approved by the Board. 

(e) The ® >licy of insurance shall state 
that, purssant to any statute of any 
State, Territory, or District of the United 
States which makes provision therefor, 
the insurer designat.s the Superintend- 
ent, Commissioner, or Director of Insur- 
ance or otaer officer specified for that 
purpose in the statute (or his successor 
or successors in office) as the insurer’s 
attorney upon whom may be served 
process in any action arising out of the 
policy of insurance. 


§ 298.44 Authorized exclusions of lia- 
bility. 

Un’ ss ocher exclusions are individual- 
ly approved by the Board, no policy or 
certificate of insurance required by this 
part shall contain any exclusion other 
than the following authorized exclusions: 

(a) Any loss against which the named 
insured other valid and collectible 
insurance’ except that the limits of lia- 
bility provided under this policy shall be 
in excess of the limits provided by such 
other valid and collectible insurance up 
to the limits certified in a certificate of 
jnsurance, but in no event exceeding the 
limits of liability expressed elsewhere in 
this policy; 

(b) Any loss arising from the owner- 
ship, maintenance, or use of any large 
aircraft except, subject to the provisions 
of paragraph (j) of this section, turbojet 
aircraft having a maximum takeoff 
weight over 12,500 pounds authorized 
for use by air taxi operators pursuant to 
§ 298.21; 

(c) Liability assumed by the named 
insured under any contract or agree- 
ment, unless such liability would have 
attached to the insured even in the ab- 
sence of such contract or agreement; 
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(a) Bodily injury, sickness, disease, 
mental anguish, or death of any employee 
of the named insured while engaged in 
the duties of his employment, or any 
obligation for which the named insured 
or any company as his insurer may be 
held liable under any workmen’s com- 
pensation or occupational disease law; 

(e) Loss of or damage to property 
owned, rented, occupied, or used by, or 
in the care, custody, or control of the 
named insured, or carried in or on any 
aircraft with respect to which the insur- 
ance afforded by this policy applies; 

(f) Personal injuries or death, or dam- 
age to or destruction of property, caused 
directly or indirectly by hostile or war- 
like action, including action in hinder- 
ing, combating, or defending against an 
actual, impending or expected attack by 


any government or soverei¢ » power, de 
jure or de facto, or military, naval, or 
air forces, or by an agent of such gov- 
ernment, power, authority, or forces; the 
discharge, explosion, or use of any weap- | 
on of war employing atomic fission or | 
atomic fusion, or radioactive materials; 
insurrection, rebellion, revolution, civil 
war, or usurped power, including any ac- | 
tion in hindering, combating, or defend- 
ing against such an occurrence; or con- 
fiscation by any government or public | 
authority; l 

(g) Any loss arising from operations | 
within any geographic areas other than ; 
the following. i 

(1) Between points in the 48 con- | 
tiguous States, the District of Columbia, | 
Canada, and Mexico; | 

(2) Between points in Puerto Rico and | 
the Virgin Islands; 

(3) Between points within the States | 
of Alaska and Hawaii; 

(4) Between points in 
points in Canada; and 

(5) Within any other geographic area | 
for which coverage is specified in the 
policy of insurance; 


Alaska and | 


Provided, That a loss caused by mere! 


misadventure in flying over or landing| 
in any geographic area not specified in! 
subparagraphs (1) through (5) of this) 
paragraph shall not be excluded; 

(h) Any loss arising from operations) 
by the named insured to or from installa-' 
tions of the Distant Early Warning Sys-' 
tem (DEW line) or the Ballistic Missile 
Early Warning System (BMEWS) ; 
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(i) Any loss arising from overation of 
an aircraft (1) without a copilot, if one 
is required under the policy of insur- 
ance or (2) by a pilot (or pilot and 
copilot) not named in or meeting the 
qualification, experience, and currency 
requirements provided in the policy of 
insurance: > 

(j) Any loss arising from the opera- 
tion of an aircraft falling within any of 
the following aircraft groupings, if speci- 
fied in the policy of insurance: Piston 
engine rotary-wing; turbine engine ro- 
tary-wing; single engine piston fixed- 
wing; multiengine piston fixed-wing; 
single engine turbo prop fixed-wing; 
multiengine turbo prop fixed-wing; mul- 
tiengine turbo jet fixed-wing; multien- 
gine center line thrust fixed-wing; single 
engine water alighting fixed-wing; mul- 
tiengine water alighting fixed-wing: 
Provided, That no grouping shall be so 
specified if any aircraft type falling 
within such grouping is included within 
the coverage of the policy; 

(kx) Any loss arising from operations 
other than the carriage by aircraft of 
persons or property as a common carrier 
for compensation or hire, or the carriage 
of mail by aircraft, in interstate, over- 
seas, or foreign air transportation; 

() Any loss arising from operations 
with aircraft for which an airworthiness 
certificate has not been issued, has been 
surrendered, or has been suspended or 
revoked by the Administrator of the Fed- 
eral Aviation Administration, or has ex- 
pired by its terms; 

(m) Any loss arising from operations 
with aircraft which, at takeoff, have not 


had inspections, maintenance, preven- 
tive maintenance, and alterations per- 
formed when required by the Federal 
Aviation Regulations, or which have not 
had such inspections, maintenance, pre- 
ventive maintenance, and alterations 
performed by persons authorized by the 
Federal Aviation Regulations. 


§ 298.45 Cancellation, withdrawal, mod- 
ification, expiration, or replacement 
of insurance coverage. 

(a) Each policy of insurance shall 
specify that, unless replaced as provided 
in paragraph (b) of this section, it may 
not be canceled or withdrawn, or modi- 
fied to reduce the limits of liability, until 
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after 10 days’ written notice by the in- 
surer to the Board’s Bureau of Operating 
Rights, Washington, D.C. 20428, which 
10-day notice period shall commence to 
run from the date such notice is actually 
received by the Board. Each policy shall 
further provide that the insurer will 
notify the Board, 10 days before the 
expiration date of the policy, unless the 
policy has been renewed. 

(b) Policies of aircraft liability insur- 
ance, and certificates of insurance ac- 
cepted by the Board under this part, may 
be replaced by other policies of insurance 
and certificates of insurance conforming 
to this subpart. The liability of the retir- 
ing insurer shall be considered termi- 
nated as of the effective date of the 
replacement policy of aircraft liability 
insurance and certificate of insurance. 


Subpart E—Registration for 
Exemption 


§ 298.50 Filing for registration by air 
taxi operators. 


(a) Every air taxi operator (whether 
or not he is also a commuter air carrier 
as defined in this part) who is operating 
in air transportation as of July 1, 1969, 
shall, on or before that date register with 
the Board and shall re-register annually 
thereafter on or before July 1 of each 
succeeding year. 

(b) Any person (whether or not he is 
a@ commuter air carrier as defined in this 
part) who commences operations under 
this part after July 1, 1969, shall, within 
30 days after commencing such opera- 
tions, register with the Board and shall 
re-register each year thereafter on the 
anniversary date of the original 
registration. 

(c) Registration shall be accompl:shed 
by filing the following with the Board’s 
Bureau of Operating Rights, Washinz- 
ton, D.C. 20428: 
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(D) A “Registration for Exemption 
under Part 298 of the Economic Regula- 
tions of the,C'vil Aeronautics Board” 
(CAB Form 298-A) executed in dupli- 
cate This form shall be certified by a 
responsible official of such carrier and 
shall include the following information: 
(i) Name of the individual or corpora- 
tion operating the carrier and trade name 
of the carrier; (ii) the carrier’s Federal 


Aviation Administration certificate 
number; (iii) address of its principal 
place of business and its mailing address; 
(iv) whether the carrier has performed 
at least 5 round trips per week pursuant 
to published schedules during the pre- 
vious 12-moz:th period; and (v) whether 
the carrier has currently effective insur- 
ance which complies with Subpart D of 
thisyart. 1 

(2) A currently effective certificate of 
insurance as defined by § 298.41(b). 

(3) Aten ($10) dollar registration fee. 
This shall be in the form of a check, 
draft, or postal money order, payable to 
the Civil Adfonautics Board. 


§ 298.51 Processing by the Board. 


After examination of an operator’s 
filing under § 298.50, the Board will 
stamp and return to the carrier the 
duplicate copy of the CAB Form 298-A 
filed thereunder. This will serve to con- 
firm that the carrier is registered with 
the Boardgin compliance with § 298.50 
and will establish the date for annual 
re-registration. 


= CAB Iprm 208-A is filed as part of the 

original di ent and can be obtained from 

the Publiqations Services Section, Civil Aero- 
, Washington, D.C. 20428. 
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Subpart F—Reporting of Scheduled 
Operations by Commuter Air 
Carriers 


§ 298.60 Report of scheduled air taxi 
operations. 


(a) Each “commuter air carrier” shall 
file CAB Form 298-C,* entitled “Report 
of Scheduled Operations of Commuter 
Air Carriers” in accordance with the pro- 
visions of this part and in the manner 
set forth in said form, which is made a 
part hereof and annexed hereto. 

(b) CAB Form 298-C shall be pre- 
pared for the quarter ending March 31, 
June 30, September 30 and December 31 
of each calendar year.” It shall be com- 
pleted in triplicate and filed with the 
Board (i.e., postmarked) not more than 
forty (40) days after the end of each 
calendar quarter, and shall be addressed 
to the Civil Aeronautics Board, Attention 
of the Bureau of Accounts and Statistics, 
Washington, D.C. 20428. 


§ 298.61 Filing of flight schedules— 
current schedules and subsequent 
modifications. 


On or before July 1, 1969, or within 30 
days after commencing operations as a 
commuter air carrier, whichever is later, 
each commuter air carrier shall file with 
the Director, Office of Facilities and 
Operations, Civil Aeronautics Board, 
Washington, D.C. 20428, a copy of its 
most recent published flight schedules, 
along with a statement of rates and fares 
charged for transportation on scheduled 
flights. Thereafter, if any modification 
in such schedules or statement of rates 
or fares is made, a copy of such modifica- | 
tions shall be filed (i.e., postmarked) not — 
later than ten: (10) days after the modi- | 
fication becomes effective. i 


2% CAB Form 298-C is filed as part of the 


to be filed under | 
this subpert shall be for the quarter com-' 
mencing July 1, 1969. 
1.8. 2| 
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§ 298.62 Extension of filing time. 


If circumstances prevent the filing of 
a report within the prescribed time limit, 
consideration will be given to the grant- 
ing of an extension upon receipt of 2 
written request therefor, addressed to 
the Director, Bureau of Accounts and 
Statistics, Civil Aeronautics Board, 
Washington, D.C. 20428. Such a request 
must give a sufficient reason for granting 
the extension, set forth the date when 
the report can be filed, and be submitted 
sufficiently in advance of the due date 
to permit proper time for consideration 
and communication to the carrier of 
the action taken. Except in cases of emer- 
gency, no request for extension will be 
entertained which is not received in suffi- 
cient time to enable the Board to pass 
thereon before the prescribed due date. 
Tf a request is denied, the carrier remains 
subject to the filing requirements to the 
same extent as if no request for exten- 
sion had been made. 


§ 298.63 Certification. 


The certificate contained in CAB Form 
298-C shall be executed by the officer in 
charge of the carrier's accounts. 


§ 298.64 Reporting instructions. 


(a) Schedules A-1, T-1, and T-2 of 
CAB Form 298-C shall be filed quarterly 
by each reporting carrier. The informa- 
tion included in each schedule shall cover 
only flights performed pursuant to pub- 
lished schedules or contracts with the 
Post Office Department for the trans- 
portation of mail. | 

(b) Schedule A-1 shall describe the 
aircraft used in scheduled service or mail 
service by the carrier. 

(1) Column (1) shall set forth the air- 
craft registration number of each air- 
craft. 

(2) Column (2) shall set forth the 
type and model of each aircraft listed 
in Column (1). 

(3) Column (3) shall set forth the 
capacity in passenger seats of each air- 
craft. Crew seats should not be counted. 

(4) Column (4) shall set forth the 
carrier’s best estimate in pounds as to 
total capacity available for cargo in both 
cargo and nger compartments of 

aircraft under normal operating 
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conditions over the carrier’s system. Esti- 
mates should take into consideration 
both limitations on lift capacity of air- 
craft as well as limitations imposed by 
the space available for cargo and aver- 
age density per cubic feet of cargo car- 
ried. If passenger aircraft are also em- 
ployed in all-cargo configuration, give 
the cargo capacity with all seats in place 
and with all seats removed. 

(c) Schedule T-1 shall set forth the 
traffic carried, in each direction, between 
the points served by the carrier’s opera- 
tion. 

(1) Definitions: On-line origin is the 
point of initial boarding of traffic on the 
reporting carrier’s operation. On-line 
destination is the point of final deplane- 
ment of traffic in the reporting carrier’s 
operation. 

(2) Columns (1) and (2) shall reflect 
the points of on-line origin and on-line 
destination, respectively, of traffic which 
was carried during the reporting period. 

(3) Columns (3), (4), and (5) shall 
reflect the total number of revenue pas- 
sengers, pounds of cargo, and pounds of 
mail, respectively, carried from the point 
of on-line origin to the point of on-line 
destination shown in Columns (1) and 
(2). 


(a) Schedule T-2 shall set forth all 
routings for scheduled and mail flights 
performed by the reporting carrier, with 
the number of flights performed and the 
aircraft type(s) used on each routing. 

(1) Column (1) shall set forth the 
origin point of each routing. 

(2) Column (2) shall set forth the 
intermediate points on each routing 
whose origin is listed in Column (1). 
When there are two or more intermediate 
points on a routing they should be listed 
from top to bottom in the order in which 
the stops are performed. 

(3) Column (3) shall set forth the 
destination point of the routing. 

(4) Column (4) shall set forth the 
total number of flights performed in the 
reporting quarter over the routing in- 
dicated in Columns (1)-(3). In instances 
where more than one type of aircraft is 
operated between a pair of points, a sub- 
total shall indicate the total number of 
flights by all types of aircraft between 
each pair of points. 

(5) Column (5) shall set forth the 
type of aircraft used on the routing. 
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§ 298.65 Data processing. 


The information requested in Sched- 
ules A-1, T-1, or T-2 of CAB Form 298-C 
as provided in § 298.64 may be submitted 
on any comparable form prepared on 
automatic data processing equipment: 
Provided, however, That such substitute 
form has been approved by the Director, 
Bureau of Accounts and Statistics, 
Washington, D.C. 20428. Data in any 
apprgved format shall be submitted in 
triplitate and shall contain the same 
columnar headings arranged in the same 
sequence as the schedules called for in 
CAB Form 298-C. 


Subpart G—Violations 
§ 298.70 Enforcement. 
In case of any violation of the provi- 
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sions of the Act, or this part, or any other 
rule, regulation, or order issued under 
the Act, the violator may be subject to 
@ proceeding pursuant to sections; 1002 
and 1007 of the Act before the Board or 
a U.S. District Court, as the case may be, 
to compel compliance therewith: or to 
civil penalties pursuant to the provisions 
of section 901(a) of the Act: or, in the 
case of a willful violation, to criminal 
penalties pursuant to the provisions of 
section 902(a) of the Act; or other lawful 
sanctions including revocation of operat- 
ing authority. | 
| 

Note: The reporting requirements, con- 
tained herein have been approved by the Bu- 
reau of the Budget in accordance with the 
Federal Reports Act of 1942. | 
| 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 30th day of April, 1969 


CAB Agreements Nos. 20409 
and 20409-4-1 
NORTHERN AIRWAYS, INC. 20606 


Boece ee eee 


ORDER 


On October 11, 1968, Mohawk Airlines, Inc. (Mohawk) filed an agreement 
(CAB Agreement No. 20606) with Northern Airways,/ Inc. (Northern) pursuant 

‘to section 412 of the Act providing that Mohawk will furnish various services 
‘for Northern in connection with the latter's scheduled air taxi operations 
‘at 15 points on Mohawk's certificated routes. 1/ 


_ Mohawk will furnish Northern with airline passenger and aircraft : 
handling services such as ticket issuance, check-in, flight information 
and reservations through Mohawk's centralized system. The agreement | 
‘further pro, des for the establishment of Northern's fares at Mohawk | 
fare levels to facilitate interline transportation and for liability | 
‘insurance coverage. 2/ Mohawk’s fee for the services is $0.50 for each 
passenger pons at the various airports. 


| 

© agreement supersedes an earlier agreement (CAB Agreement 20409) which, 

as amended (20409-A-1) provided for essentially similar services at nine points 

' on Mohawk's sysvem. The 15 points are: Burlington and Rutland, Vt.3; Keene, 

_N.H.; Boston, and Worcester, Mass.; Windsor Locks (Hartford), Conn.; and 

' Albany, Plattsburgh, Massena, Binghamton, Ogdensburg, Watertown, Syracuse, 

| Poughkeepsie and Glens Falls, N.Y. sre 

2/ Northern will, of course be expected to comply with the recent, 

' Smendment to Part 298 (ER-548) relating to insurance coverage for air 
taxi operators. 


The Aix Line Pilots Association (ALPA) and Commuter Airlines, Inc. 
(Commuter), an air taxi operator based at Binghamton, New York, and 
Broome County, New York, have filed pleadings 3/ requesting that the 
agreement be disapproved or that Mohawk and Northern be ordered to 
suspend operations under the agreement pending the outcome of a public 


hearing. 


Commuter contends, inter alia, that it has operated a Binghamton- 
Washington, D.C., service Since 1964; that it plans to expand its opera- 
tions to some of the points named in the agreement; that, because of the 
favorable terms. of the agreement, no air taxi operator could economically 
compete with Northern'for this traffic; and that the agreement will give 
Mohawk "control" over Northern by creating a state of economic dependence 
between-the air taxi and the certificated carriers. In response to 
Commuter's allegations concerning competition, Mohawk points out that 
Northern (or, for that matter, Commuter) needs no authorization from 
the Board to provide the service it is furnishing;. that Northern was 
the first air taxi operator which expressed to Mohawk an interest in 
serving the communities covered by the agreement; that Mohawk is not 
in a position to offer such services to every air taxi which has plans 
to operate to points on its system; that the agreement does not give 
Mohawk control over Northern; and that the air taxi'ts operations 
penefit the traveling public. 


Mohawk also submitted data indicating that its out-of-pocket cost 
for each Northern passenger boarded was approximately $0.40 and stated 
that the charge to Northern was compensatory for the services provided. 
By letter dated January 28, 1969, Mohawk attached Northern's then i 
current schedules 5/ and stated that Mohawk aid not control Northern‘s 
schedules and did not know what the air taxi’s future plans were; and 
that the carrier had established procedures to minimize the possibility 
of public confusion. ALPA submitted a response to this letter and 


Mohawk replied. 


’ 


3/ These pleadings’ were filed in opposition to CAB Agreements Nos. 20409 
and 20409-A-1 which are superseded by 20606. We will treat these pleadings 
as though they were a@irected to the agreement which we are considering. 

4/ A copy of Mohawks justification was served upon Commuter which had 
objected to the fee in CAB Agreement 20409. Commuter did not file a 
response to this justification. 

5/ These are the schedules contained in the February 1, 1969, QRE. 


Upon consideration of the pleadings and all the relevant facts,| we 
have decided to approve C.A.B. Agreement No. 20606. 6/ We find that) the 
services which Northern will provide with the assistance of Mohawk — 
pursuant to the agreement will provide desirable frequencies in the | 
markets concerned and thus improve service to the traveling public. | 
In addition, we find that there will be no adverse effect on any other 
air carrier. 


We will, however, limit our approval to the 36 markets which 
Northern served as of January 28, 1969. 7/ The agreement encompasses 
potential service in 105 markets. However, no persuasive reasons have 
been advanced by the parties to indicate that authority this broad | 
should be approved In addition, we will not approve paragraph 3 of ithe 
agreement which relates to Northern establishing passenger fares at 
Mohawk's fare’ levels in the markets,concerned. In a number of the | 
markets for which we are granting approval, Northern's services will 
be competitive with those of Mohawk's and there has been no showing | 
that Mohawk should be permitted to control Northern's fares in com- 
petitive markets. 


We recognize that our action could give Northern a competitive | 
‘advantage ovér an air taxi operator who subsequently provides service 
in one or more of the 36 markets in question. Consequently, we are) 
retaining jurisdiction over this matter and will, therefore, be in 4 
position to take any further action which is warranted and required | 
by the public interest. | 


We have considered the contentions of the parties opposing approval, 
and we find that the matters set forth by those parties do not warrant & 
different result from that which we have reached. | 


; | 
Commuter does not serve any of the markets which Northern serves 
and has not indicated that it has any firm plans to do so. Moreover, 
Commuter has not shown that it would be unable to compete in any of the 
markets in qyestion if this agreement is approved. 
x | 
Both ALPA and Broome County contend that there is a safety problem 
concerning Northern's operations because air taxi operators operate) 
pursuant to the less stringent requirements of Part 135. This contention 
is without merit. Northern is in fact subject tc FAA operating specifi- 
cations which are more stringent than the Fart 135 requirements. In any 
event neither ALPA nor Broome County has shown that Northern has failed 
to meet the statutory requirements of section 4ok(a) to provide safe 
service, equipment, and facilities. 


6/ We will dismiss C.A.B. Agreements 20409 and 20409-A-1 since these 


two agreements have been superseded by Agreement 20606. | 
7/. The markets in question are set forth in the attached appendix. 


The remaining ALPA contentions are that the agreement is in effect 
a transfer of-Mohawk routes to Northern; that public confusion will 
result fromthe operations; that approval of the agreement will cause a 
loss of Mohawk,‘ s pilot jobs; and that individual trip insurance policies 
are not available to passengers on air taxi flights. 8/ ALPA's allega- 
tion concerning the possibility of public confusion has not been demon- 
strated to the extent necessary to warrant disapproval. In this 
connection, Mohawk has indicated that the carrier has and will continue 
to take steps to minimize any confusion. ALPA apparently assumes that 
the agreement contemplates transfer of points on Mohawk's certificated 
route to an air taxi operator. The agreement contains no such provision 
nor is any such transfer being authorized. Apart from the fact that 
Northern is authorized by Part 298 to provide service in the markets in 
question, there is no indication that Mohawk will seek to terminate its 
service at any of the 15 points and, in fact, Mohawk: states that it has 
no firm plans to seek suspension. The Board ‘generally imposes labor 
protective provisions in situations involving mergers or route transfers 
where there is general and system-wide impact on employees. This is not 
the situation here. Moreover, even if we were to consider imposing such 
conditions herein, ALPA has not made any showing that Mohawk pilots or 
employees will be adversely affected by the agreement as to seniority 
rights, displacement, or any other matters covered by standard labor 
protective conditions. 


ALPA argues that Mohawk has violated the Federal Aviation Act and 
the Railway Labor Act with respect to its agreement with the air texis. 
These issues are before the Board in Docket 20445, and we shall not, 
of course, prejudge them here. The Board does not consider, at least 
at this stage, that the public interest factors in favor of the agree- 
ment herein are so strong as to justify relieving Mohawk from any 
contractual obligation it may have with ALPA under the Railway Labor 
Act, to the extent that such issues are pending before the Board. 
Accordingly, we shall condition our approval on Mohawk's compliance 
with the Railway Labor Act. 


We have examined this agreement in light of the requirements of 
section 408 of the Act, and we find that approval under section 408 
is not required. There is no indication that MoHawk will control 
Northern's schedules or its operating plans now or in the future. 


B/ This may be the case with respect to certain insurance companies 
but it is not universally so. In any event, the fact that individual 
trip insurance may not be available to passengers on air taxis is not, 
in our view, @ sufficient public interest factor to warrant disapproval. 


aie; = | 


a 


In light of the foregoing, we find that C.A.B. Agreement No. 
20606, insofar as it relates to the 36 markets set forth in Appendix |A, 
is not adverse to the puolic interest or in violation of the Act. To 
' the extent ‘shat the agreement in question involves markets other than 
' those set forth below in the Appendix, we find that it is adverse to, 

the public interest. | 


ACCORDINGLY, IT IS ORDERED THAT: 


ane: 
1. 'C.A*B. Agreements Nos. 20409 and 20409-A-1, be and they hereby 
are dismissed; | 


2. C.A.B. Agreement No. 20606, except for paragraph 3 thereof, 

' be and it hereby is approved, subject to compliance by Mohawk with the 
Railway Labor Act, to the extent that the agreement is applicable to 
the city pairs set forth in the appendix attached hereto; 


3. To the extent not approved herein, C.A.B. Agreement No. 20606, 
be and it hereby is disapproved; 


4, Approval of this agreement does not constitute approval for 
ratemaking purposes, and in no event shall Mohawk receive any subsidy, 
directly or indirectly, for the operations performed or the services 
provided by either party pursuant to the agreement; | 


5. The amount and nature ef any financial transactions between 
Mohawk and Northern shall be appropriately appended to Mchawk's Form 1 
reports and so footnoted; ; 

| 


, 


6. Jurisdiction over this agreement herein is hereby retained 
for the purpose of imposing at any time, with or without & hearing, 
such further conditions as may be found just and reasonable; and 
| 

Tie. This order shall be served on Commuter Airways, Command | 
Airways, Broome County, Air Line Pilots Association, Northern Airways, 


Inc., and Mohawk Airlines, Ine. 
By the Civil Aeronautics Board: | 


» 
HAROLD ‘R. SANDERSON 


Secretary | 


(SEAL) 


Burlington . 


‘ 
. 


Poughkeepsie 


Plattsburgh 


Ogdensburg 


Keene 
Syracuse 
Binghamton 


Poughkeepsie 


Eartford 
Plattsburgh 
Massena 
Ogdensburg 
Watertown 
Rutland 
Albany 


Binghamton 
Poughkeepsie 
Hartford 
Watertown 


- Keene . 
- Rutland 


Rutland 


- Poughkeepsie 
- Hartford 


Albany 
Plattsburgh 


Hartford 
Keene 
Rutland 


- Albany 
- Plattsburgh 


- Massena 
- Ogdensburg 


Watertown . 


- Syracuse 
- Albany 


Ogdensburg 


Watertown 


Syracuse 


Watertown 
Syracuse 
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UNITED STATES OF AMERICA 
mh. CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the llth day of June, 1969 


, Application ~f 
NORTHEAST AIRLINES, INC. , Docket 20940 


for authority to suspend service 
temporarily at Laconia and Berlin, 
New Hampshire. 


Agreement among z 
. | 

| 

NORTHEAST AIRLINES, INC. 2 
CAPE & ISLANDS FLIGHT SERVICE, INC.° CAB Agreement 20965 | 


and WINNIPESAUKEE AVIATION, INC. 


ORDER 


On April 2b, 1969, Northeast Airlines, Inc. (Northeast) filed an 


1 
s 


application, Docket 20940, requesting temporary suspension of Northeast's 


authority to provide seasonal service xV/ at Laconia and Beriin, New | 
Hampshire, pursuant to Part 205 of the Board's Economic Regulations, aqd 
approval of the Agreement (CAB Agreement 20965) among Northeast and Cape 
& Islands Flight Service, Inc., and Winnipesaukee Aviation, Inc. (the | 
Commuter Carriers), which agreement establishes a replacement service oy 

| 

! 

| 

| 

| 


" the Commuter Cates at both Laconia and Berlin. 2/ 


these 


’ 1/7 Northeast 4s authorized to provide only summer seasonal service to) 
points. Condition (5) of its certificate for Route 27 states: "The holder 
_ shall serve...Laconia...and Berlin, N.H., only during the period between 
May 25 and the termination of Daylight Saving Time under Massachusetts| Laws... 
each year: Provided, however, that the holder may, in its discretion, | com- 
mence service at any one or more of said points in any year later than May 25, but 
aot later than June 15." : 
2/ This arrangement is similar to one which was previously entered into 
. etween Eastern Air Lines, Inc., and Pennsylvania Commuter Airlines, fer 
nt of Eastern's service at Lancaster, Pennsylvania, and which) was 


replaceme 
approved by the Board in Order 68-10-35, dated October 8, 1968. 


In support of its application, Northeast alleges, in pertinent part, 
that in recent summers it has provided two round trips per day between 
Laconia and Boston during the peak travel season and one round trip per 
day for the remainder of the period, and one round trip per day between 
Berlin and Boston; that’ it is not feasible for Northeast to add additional 
frequencies to either point because of the short distances involved, 3/ 
the size of the markets',4 and the nature of Northeast's equipment; 5/ 
that suspension of Northeast at Laconia and Berlin will relieve the 
carrier of substantial losses which it would incur if it continued its 
operations at the two cities; and that grant of the requested authority 
and approval of the agreement will enable the two cities to receive 
improved air service tailored to their needs. 


Northeast has entered into a ten-year contractual agreement with the 
Commuter Carriers which provides that the Commuter Carriers will cffer a 
minimum of three daily round trips between Laconia and Boston, commencing 
no later than June 15 and continuing through’ at least the second Monday 
in September, and a minimum of two daily round trips thereafter through 
the termination of Daylight Saving Time under Massachusetts Laws; that 
the Commuter Carriers will provide a minimum of two daily round trips 
between Berlin and Boston commencing no later than June 15 and continuing 
through gthe termination of Daylight Saving Time under Massachusetts Laws; 
that the Commuter Carriers will provide service with twin-engine aircraft 
having a gross take-off weight of less than 12,500 pounds; 6/ that the 
fare levels will be noihigher than those which would be charged ty 
Northeast; that Northeast and the Commuter Carriers will cooperate to 
provide communications, reservations, ticketing and other services for 
interline passengers moving beyond Boston; that the Commuter Carriers 
will previde insurance at the minimums and covering the liabilities stated 
in the @greement in companies satisfactory to Northeast; and that Northeas* 
will underwrite the Commuter Carriers' replacemént service at Laconia and 
Berlin in a sum not exceeding $50,000 during the first two years of the 
contract. 


Ey, The Boston-Laconia mileage is 86 miles, and the Boston-Berlin mileage 

is 153 hiles. 

4/ Northeast's on-line O&D traffic at Laconia during the 1968 seascn was 
3977, and at Berlin, 1,075. 

5/ The smallest aircraft in Northeast's fleet is the FH-227 which 1s 

configured for 44 passengers. 

6/ The Commuter Carriers will serve Laconia with déHavilland Twin Otter 

aireraft, having a seating capacity of 19 passengers. Service to Berlin 

will be provided with Beech D-18 aircraft, having a seating capacity cf 

9 passengers. : 


= fy) = 


The Air Line Pilots Association (ALPA) filed an answer in opposition 
to the application, requesting disapproval of the agreement. ALPA also 
requests an evidentiary hearing; or in the alternative, if the Board 
approves the agreement, the imposition of certain conditions respecting 
labor protective provisions. 


The State of New Hampshire filed an answer stating that it supports 
Northeast's application, but recommends that the agreement be approved) for 
a three-year period rather than a ten-year period, and that Northeast be 
required to reinstitute service or provide an acceptable substitute if the 
Commuter Carrié-s fail to operate the regularly required service to Laconia 
land Berlin. ‘The City of Berlin submitted a telegram supporting the 
recommendations of the State of New Hampshire. 
| 


Upon consideration of the pleadings and all the relevant facts, we 
have decided to approve the agreement in question subject to certain 
‘conditions as more fully detailed below, and to authorize Northeast to 
suspend service temporarily to the extent necessary to carry out the 
‘agreement. We will also exempt Northeast and the Commuter Carriers from 
the provisions of section 408 insofar as they otherwise would preclude 
‘the relationships. between Northeast and the Commuter Carriers within the 
‘purview of those provisions. In essence, the agreement contemplates a 
situation in which Northeast will employ an independent contractor to 
discharge Northeast's certificate obligation with small aircraft rather 
‘than employing small aircraft in its own operations. The question pre- 
‘sented is whether services by the Commuter Carrieys, underwritten by | 
Northeast, will satisfactorily fulfill Northeast's service obligation to 
Laconia and Berlin. We conclude that they will. 


Our analysis of the proposal indicates that approval of the: agreement 
‘will reduce Né-theast's operating expenses considerably. In addition, we 
note that there is no objection to the proposal provided that the agree- 
‘ment is approved for a three-year period, and wé find that service to | the 
‘traveling public at Laconia and Berlin will be substantially improved} 
by the proposed agreement. During the 1969 summer season, Northeast would 
‘only provide service equal to the past service patterns described above, 
, whereas the Commuter Carriers will provide four round trips per day 
between Laconia and Boston during the peak summer season vy and two round 
‘trips per day thereafter, and two round trips per day between Berlin and 
Boston. The Commuter Carriers will also increase frequencies and change 
schedule times as the public need requires, and in any event the Commater 
Carriers will*be required to provide a total of at least three round trips 


7] Four round trips will be offered between June 15 and the second 
Monday in September. . 
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per day nds Laconia and Boston during the period commencing no later than 
June 15 ari continuing through at least the second Monday in September and at 


least two ground trips per day thereafter through the termination of Daylight 
Saving Tir? under Massachusetts Laws, and a total of at least two round trips 
per day between Berlin and Boston during the entire period. 


In summary , we think that the services that will be provided by the Com- 
muter Cargiers at Laconia and Berlin will be a substantial improvement over the 
services fursently provided by Northeast. We will approve the agreement for a 
three-yeas period as proposed by the State of New Hampshire and the City of 
Berlin. e, of course, retain the authority to withdraw our approval and 
authorization if circumstances dictate. Thus, if the Commuter Carriers' service 
to Laconia and Berlin proves to be unsatisfactory either in terms of quantity or 
quality, Northeast will be required to resume its service at Laconia and Berlin. 8/ 


ALPA- contends that there is a safety problem concerning the Commuter Carriers’ 
operation because air taxi operators operate pursuant to the less stringent 
requirements of Part 135; that air taxi operators are not required to meet the 
Board's economic or service standards; and that approval of the agreement may 
cause dislocation and hardship to certain of Northeast's employees in the absence 
of protective labor provisions. These contentions are substantially similar to 
those mage by ALPA in connection with an agreement between Mohawk Airlines, 
Inc., and Northern Airways, Inc. The Board dealt with these contentions in 
Order 6944-137, dated April 30, 1969, and we believe dur findings in that order 
are dispdsitive of ALPA's contentions in the instant proceeding. 9/ In any 
event, we are not persuaded that ALPA's contentions here present sufficient 
public interest factors to warrant either the disapproval of the agreement or 

the instgtution of an evidentiary hearing. 


The Authorizations granted herein shall terminate in the event that the 
Commtery Carriers fail to operate regularly the following services: 

(1) 'A minimum of three round trips daily between Laconia and Boston during 

the period commencing no later than June 15, and° continuing through at least 

the second Monday in September; and a minimum of two round trips daily 

thereafter through the termination of Daylight Saving Time under Massachusetts 

Laws; and 

(2) A minimum of two round trips daily between Berlin and Boston commenc- 

ing no later than June 15 and continuing through the termination of Daylight 

Saving Time under Massachusetts Law. 
9/ Unlike the agreement before us, the Mohawk-Northern agreement did not involve 
suspension. We do not believe, however, that this distinction is of such sig- 
nificance as to warrant any different findings or conclusions with respect to 
ALPA's contentions in the case at hand in view of the very limited type of 
suspension being granted herein. Northeast is not suspended from its certifi- 
cate obligations with respect to services provided by the air taxi operators, 
but is suspended only to the extent necessary to relieve Northeast of its obli- 
gation to provide services in excess of those provided for by the agreement. 
(Cf., €.g-, Order E-25834, dated October 13, 1967). Further, ALPA has not made 
any showing that Northeast's pilots or employees will be adversely affected by 
the agrdement as to seniority rights, displacement, or any other matters covered 
by standard labor protective conditions. And, as pointed out in Order 69-4-137, 
the Board generally imposes labor protective provisions in situations involving 
mergers for route transfers where there is general and system-wide impact on 
mee 2 That is not the situation here. 


We have also examined the agreement in light of the requirements of 
section 408 of the Act. The agreement provides, in pertinent part, that 
the Commuter Carriers will not change their initial fares for travel | 
between Boston and Laconia and Berlin without the concurrence of North+ 
east; that Northeast must approve the Commuter Carriers' selection of an 
insurer; that the terms and conditions of its insurance coverage must be 
satisfactory to Northeast; and that Northeast will pay the Commuter 
4 Carriers a sum not to exceed $50,000 during the first two years of the 

agreement. We believe that these factors indicate that Northeast will 
control the Commuter Carriers within the meaning of section 408 of the} 


Act and it may be that~the joint nature of the operation will result in 


other relationships subject to section 408. We have decided to exempt 
the parties frgm the requirements of that section. The agreement in 
* question will not create a monopoly, restrain competition, or jeopardize 
another air carrier not a party to the transaction, nor will it be 
‘inconsistent with the public interest. In these circumstances, requiring 
the parties to obtain approval, under section 408, of the relationships 
involved would unnecessarily delay the implementation of the agreement 
and subject the parties to unnecessary expense. Moreover, the operations 
‘involved are both limited in extent and affected by unusual circumstances. 


In view of the foregoing, the Board finds (1) that, subject to .tH 
‘conditions hereinafter imposed, CAB Agreement 20965 will not be adverse 
‘to the public ‘interest or in violation of the Federal Aviation Act of | 
1958, as amended; (2) that enforcement of section 408 of the Act, to | 
the extent that it would otherwise prevent Northeast and the Commuter | 
iGarriers from implementing such agreement, would be an undue burden on 
Northeast and the Commuter Carriers by reason of the limited extent of 
and unusual c¥rcumstances affecting their operations and is not in th 
“public interest; and (3) that, to the extent necessary to relieve 
Northeast of #ts obligation to provide services in excess of those pro- 
' vided for by the agreement,a temporary suspension of service by Northeast 
at Laconia an¢ Berlin is in the public interest. 


ACCORDINGLY, IT IS ORDERED: 


1. Be Agreement 20965 be and it hereby is approved, subject 
to the following conditions: 


a. Any financial transactions among Northeast Airlines, Inc. , 

Cape &Islands Flight Service, Inc., and Winnipesaukee Aviation, Inc., in- 
cluding, but not limited to, such matters as payments by Northeast 

i Airlines, Inc., of breakeven need, and the amounts and nature thereof, 

shall be appropriately appended to the Form 41 reports of Northeast 

Airlines, Ind, and footnoted; 


b. Cape & Islands Flight Service, Inc., and Winnipesaukee 
Aviation, Inc., shall, with respect to the operations conducted pursuant 
to this agreement, keep on deposit with the Board a signed counterpart 
of CAB Agreement 18900, an agreement relating to liability limitations 
of tHe Warsaw Convention and the Hague Protocol approved by Board Order 
E-23@60, dated May 13, 1966, and a signed counterpart of any amendment 
or amendments to such agreement which may be approved by the Board and to 
which the holder becomes a party; 


2. That Northeast Airlines, Inc., Cape & Islands Flight Service, Inc., 
and Winnipesaukee Aviation, Inec., be and they hereby are temporarily 
exemfted from the provisions of section 408 of the Act to the extent : 
CREE 2g would otherwise prevent them from implementing CAB Agreement 20965; 


3. That to the extent necessary to relieve Northeast Airlines, 
Inec., of its obligation to provide services in excess of those provided 
for by CAB Agreement 20965, Northeast Airlines, Inc., be and it hereby is 
authprized to temporarily suspend service at Laconia and Berlin, New 
Hampshire,subject to the conditions (a) that Northeast Airlines, Inc., 
shall not itself resume service at Laconia or Berlin, without Board approval, 
during the period in which Cape & Islands Flight Service, Inc., and 
Winnipesaukee Aviation, Inc. are providing, pursuant to CAB Agreement 
20965, a total of at least three round trips per day between Laconia and 
Bosten commencing no later than June 15 and continuing through at least 
the second Monday in September, and a total of at least two round trips 
per day thereafter through the termination of Daylight Saving Time under 
Massachusetts Laws; and a total of at least two round trips per day 
petween Berlin and Boston commencing no later than June 15 and continuing 
through the termination of Daylight Saving Time under Massachusetts Laws; 
and $(b) that such suspension shall immediatély terminate if Cape & Islands 
Flight Service Inc., and Winnipesaukee Aviation, Inc., cease to provide 
regularly the services specified in (a) above; 


4. That the authority granted in ordering paragraphs 1, 2, and 3 
above shall be effective for a period of three years, unless sooner 
terminated by the Board; and 


§ 5. That this order may be amended or revoked at any time in the 
discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


MABEL McCART 


Acting Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 
on the 8th day of December, 1969 


Application of 


EASTERN AIR pUEs, Inc. 21070 


for authority to suspend service 


C.A.B. Agreement 20174 


COMMUTER AIR LINES, INC : 


ORDER GRANTING TEMPORARY SUSPENSION 
“ AND APPROVING AGREEMENT 
| 


On June 9, 1969, Eastern Air Lines, Inc. (Eastern), filed an appli- 
cation, Docket 21070, requesting temporary suspension of Eastern's 

authority to serve Binghamton, New York, pursuant to Part 205 of the 
‘Board's Econow': Regulations, and approval of C.A.B. Agreement 20174 | 
‘between Eastern and Commter Air Lines, Inc. (Commuter), which agreement 


iestablishes a "replacement service by Commuter between Binghamton and | 
Washington. 


In support of its application, Eastern alleges, in pertinent part, 
that services fet Binghamton do not integrate well with its systen 
‘operations from the viewpoint of scheduling, equipment use, and other 
ioperational characteristics. Eastern has entered into a contractual 
‘agreement with Commuter for a period beginning at the time Eastern 
| suspends operations at Binghamton and terminating three years from 


mon ee 


that time. Eastern currently provides one round trip connecting Bing- 
hamton with Washington. Under the agreement, Commuter would provide a 
minimum of three round trips five days a week and one round trip on 
Saturdays, Sundays, and holidays. Pursuant to the agreement, Eastern 
and Commuter will cooperate to provide communications, reservations, 
ticketing, and other customer services; the two carriers will maintain 
in effect a standard interline traffic agreement, and Commuter will 
establish a one-way fare of between the. subject cities which will not 
be changed without the concurrence of Eastern; Commuter will be solely 
responsible for the provision of station facilities and ground support 
services; Commuter will provide insurance at the minimum stated in the 
agreement with companies satisfactory to Eastern. ‘The agreement 
includes bodily injury coverage for both passengers and third parties 
at $100,000 per passenger and $2,000,000 per accident. The agreement 
also provides that Commuter will subscribe to C.A.B. Agreement 18900, 
which has the effect of increasing the limits of the Warsaw Convention 
to $75,000. Further, Bastern will underwrite the replacement service 
in a total sum not ‘exceeding $150,000 during the three-year period of 
the contract.. 


Eastern estimates financial.benefits as a result of the subject 
suspension will be savings of more than $160,000 during the first year 
ef suspension. Over @ three-year period, this will amount to a savings 
of $480,000, which compares favorably with Bastern*s maximum payments to 
Commuter of $150,000. 1/ 


Answers opposing Eastern's proposal have been filed by the City 
of Philadelphia and the Air Line Pilots Association International 
(ALPA). 2/ 


Upon consideration: of the pleadings and all the relevant. facts, we 
have decided to authorize Eastern to suspend service temporarily at 
Binghamton, New York, and to approve the agreement between Eastern and 
Commuter. We find that suspension would be in the public interest as 


1/ Financial estimates are based on the savings resulting from the 
elimination of one Electra round trip over the Binghamton-Scranton 
segment, which was the service Im effect before April 27, 1969. Eastern 
indicated that if its application to suspend service at Reading was 
granted (it was granted by Order 69-8-76, dated August 13, 1969), the 
carrier would provide service to Binghamton by extension of a flight 
serving Scranton, pending action on the instant application. 

2/ By letter dated November 7, 1969, the City of Philadelphia requested 
that its answer be withdrawn. The request will be granted. 
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the low level of traffic at Binghamton 3/ does not warrant continued | 
‘service by Eastern. We find that the Eastern-Commuter agreement is in 
the public interest since it willallow Eastern to eliminate an un- 
economic point while providing that point with improved: service. 


We will approve the agreement for a three-year period. This will 
permit the Board to review the agreement after a reasonable period of; 
‘time. We, of course, retain the authority to withdraw approval and 
authorization if circumstances dictate. 


We have carefully considered the points raised by ALPA's answer. 
opposing Eastern's proposal and have found them to be without merit. 
ALPA's labor relations objections and request for an evidentiary 

‘hearing or disapproval of the suspension and agreement are substan- 
tially similar to ALPA's contentions in connection with various 
certificated carrier-air taxi operator agreements previously filed 
with the Board. ‘The Board has dealt with those contentions in 
previous orders and we believe our findings in those orders are 
dispositive of ALPA's contentions. u/ In any event, we are not 

persuaded that ALPA's contentions here present sufficient public 
interest factors as to warrant either the disapproval of the 
agreement or the institution of an evidentiary hearing. 


i The Brootie County Chamber of Commerce has filed an answer 

' stating that the Chamber has no objection to Eastern's application 
as long as Commter's frequency of scheduled service is not reduced 
below that provided by the agreement. The Broome County Legislature 
has filed a copy of its resolution supporting the application. o/ 


37 For calendar 1960 Eastern carried only 6,428 on-line O&D passengers 
at Binghamton,which ranked 73rd in passengers and 74th in RPM's among the 
78 domestic and Canadian cities served by Eastern. 
4/ See Orders 69-4-137, dated April 30, 1969; 69-6-52, dated June 11), 
1969; 69-6-56, 69-6-57, 69-6-59,dated June 12, 1969; 69-6-178, dated, 
June 30, 1969; end 69-8-76, dated August 13, 1969. 

5/ The New York State Department of Transportation filed a petition for 
Teave to intervene if an evidentiary hearing is granted. Since no such 
hearing will be granted, the petition for leave to intervene will be 
dismissed. 


Under ‘the agreement Eastern has the right to determine the terms of 
Commuter's insurance coverage 8s well as disapprove the insurer selected 
by Commuter. Eastern has also agreed to underwrite the replacement service 
up to $150,000 during the first three years af the contract. This raises 
a question of control under section 408 of the Act, as the agreement may 
give Eastern the indirect power to influence the operations of Commuter. 

We have decided to exempt Eastern from the requirements of that section. 

The agreement in question will not create a monopoly, restrain competition, 

or jeopardize another air carrier not a party to the transaction, nor will 

it be inconsistent with the public interest. In these circumstances, 

requiring Eastern to obtain approval under section 408 of the relationships 
involved would unnecessarily delay the implementation of the agreement and 
subject Eastern to unnecessary expense and would not be in the public interest. 


In view of the foregoing, the Board finds that (1) subject to the 
conditions hereinafter imposed, C.A.B. Agreement 20174 will not be adverse 
to the public interest or in violation of the Federal Aviation Act of 1958, 
as amended; (2) it is in the public interest to exempt Eastern from the 
requirements of section 408 of the Act to the extent that it would other~ 
wise prevent Eastern from implementing such agreement; and (3) to the extent 
necessary to relieve Eastern of its obligation to provide services in excess 
of those provided for’ by the agreement, a temporary suspension of service 
py Eastern at Binghamton is in the public interest. 


The suspension authority granted herein will be subject to the condition 
that it will terminate! immediately if the interim air service provided for 
in the agreement is not instituted or regularly provided. 


ACCORDINGLY, IT IS ORDERED THAT: 
1. C.A.B. Agreement 20174 be and it hereby is approved, subject to 


compliance by Eastern with the Railway Labor Act and subject further to 
the following conditions: 


(a) The amount and nature of any financial transactions 
between Eastern Air Lines, Inc., and Commter Air Lines, Inc., 
should be appropriately appended to Eastern's Form 41 reports 
and so footnoted; and 


(b) Commuter Air Lines, Inc., shall, with respect to the 
operations conducted pursuant to this agreement, keep on deposit 
with the Board a signed counterpart of C.A.B. Agreement 18900, an 
agreement relating to liability limitations of the Warsaw Convention 

@ the Hague Protocol, approved by Board Order E-23680, dated 
May 13, 1966, and a signed counterpart of any amendment or amendments 
to such. agreement approved by the Board and to which the holder 
becomes @ party; : ; 
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2. Bastern Air Lines, Inc., be and it hereby is temporarily exempted 
from the provisions of section 408 of the Federal Aviation Act of 1958 to 
‘the extent necessary for the implementation of C.A.B. Agreement 20174) 


3. To thé extent necessary to relieve Bastern Air Lines, Inc., of 
its obligation to provide services in excess of those provided for by |C-A.B. 
Agreement 20174, Eastern Air Lines, Inc., be and it hereby is authorized 
'to temporarily suspend service at Binghamton, N.Y., subject to the conditions 
(a) that Eastern Air Lines, Inc., shall not itself resume service at — 
‘Binghamton without Board approval during the, period in which Commuter Air 
‘Lines, Inc., is providing, pursuant to C.A.B. Agreement 20174, at least 
three round traps daily (one on Saturdays, Sundays, and holidays) between 
‘Binghamton and Washington, D.C., and (b) that such suspension shall immedi- 
‘ately terminate if Commuter Air Lines, Inc., ceases to provide regularly 
‘the services specified in (a) above; 


| 
hk. The authority granted in ordering paragraphs 1, 2, and 3 above 
shall be effective for a period of three years. unless sooner terminated 
by the Board; 
5. Philadelphia's request to withdraw its answer, be and it hereby 


is granted; | 
a 


| 
6. Eastern Air Lines, Inc.'s motion for leave to file an amendment 
‘to its application be and it hereby is granted, and the petition of the 
' New York State Department of Transportation for leave to intervene be and 
it hereby is dismissed; and 


| 
7. This order may be amended or revoked at any time in the discretion 
of the Board without hearing. | 


By the Civil Aeronautics Board: 


MABEL McCART 


Acting Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 26th day of June, 1970 


Complaint of 


AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


Vv. : Docket 21591 
MOHAWK AIRLINES, INC. : 


ORDER DISMISSING COMPLAINT 


This case originated upon the complaint of the Air Line Pilots 
Association, International (ALPA) charging that Mohawk Airlines, Inc. 
(Mohawk) was a party to at least nine agreements or arrangements with 
air taxi operators providing for the replacement of Mohawk's certifi- 
cated air transportation service and seeking enforcement of the economic 
regulatory provisions of the Act and the regulations issued thereunder, 
allegedly violated thereby. 

e 

ALPA's contentions in its complaint fall into three groups, the 
first of which relates to the alleged unlawfulness of these arrange- 
ments and agreements without prior Board approval under Sections 401 
and 408 of the Act. Therein ALPA urged that a transfer to noncertif- 
icated air taxi operators of certificated air transportation respon- 
sibilities has occurred without the requisite Section 401 findings (fit- 
ness, willingness, and ability) for the operator of ‘the replacement serv- 
ice, and without approval of the "combined operations" under Section 408. 
In this regard ALPA asserted that the exemption authority contained in 
Part 298 of the Regulations did not permit this transfer without approval 
under Sections 401 and 408. In the alternative ALPA urged that if Part 
298 did permit the transfers in question, to that extent Part 298 was 
contrary to Section 416 of the Act. Further, ALPA urged that it was 
contrary to the public interest for the Board to acquiesce in certifi- 
cation by indirection with no public examination into fitness, by ap- 
proving a carrier's transfer of its certificated responsibilities to a 
third person. Touching again upon the lack of Section 408 approval, 
ALPA further urged that since no approval under Section 408(a)(1) for 
such"combined operation," Mohawk has engaged in unfair and deceptive 
practices prohibited by Section 411 of the Act, by passing off the 
services of an air taxi operator as its own service. 


i 


| 


The next set of contentions raised by ALPA relate to safety. 
In this regard, ALPA urged that prior to consummating the arrange- 
ments or agreements for the assignment or transfer of air trans- 
portation services, Mohawk provided the service in question with | 
aircraft conforming with Transport Category requirements under thd 
Federal Aviation Regulations and performed the service under the 
Operating Requirements prescribed by Part 121 of those regulations. 
Such requirements, ALPA urged, were imposed by the Federal Aviation 
Administration in the interest of safety in air transportation, but 
that in all cases where air transportation services were provided | 
air taxi operators on behalf of Mohawk, the services no longer con- 
formed to the requirements, and were in fact governed by standard$ 
demonstrabZy lower than those which previously applied. 


ALPA's third and final set of contentions relates to labor — 
problems. ALPA contended that by reason of the arrangements or 
agreements, Mohawk's employees represented by ALPA had suffered or 
would suffer termination of employment, furlough, loss of earnings 
or other damage to their employment rights and opportunities, Mohawk 
having announced publicly that effective December 1, 1969, its opera- 
tions would be reduced in volume and a substantial number of employees 
would be furloughed. ALPA further alleged that Mohawk had thus ef- 
fected a change in the existing working condition of its employees 
without notifying ALPA, and that in no case had Mohawk refrained from 
changing the existing working conditions pending exhaustion of the 
mandatory procedures prescribed. in Section 6 of the Railway Labor Act, 
as amended. Further,ALPA alleged that it had requested conferences 
with Mohawk as required by the Railway Labor Act to negotiate an! 
agreement covering the changes, but that at all times since the re- 
quest, Mohawk refused to participate in the conferences. Thus, ALPA 
asserted, the consummation by Mohawk of the arrangements or agreements 
with air taxi operators constitute a violation by Mohawk of Section 2; 
seventh, and Section 6 of the Railway Labor Act, as amended, and further, 
under Section 401(k)(4) of the Federal Aviation Act of 1958, Mohawk is 
in violation of a condition upon the holding of its certificate. Finally, 
ALPA complained that no protective labor conditions had been issued by 
the Board or made applicable to the arrangements or agreements. | 


Upon consideration of the pleadings, including Mohawk's answer, the 
Director,»+BOE advised ALPA, pursuant to Rule 205, of his decision not to 
institute an enforcement proceeding since it did not appear to be in the 
public interest to do so, nor was it otherwise required. Basically, the 
Direct~r found that the issues raised by ALPA had been Pre en 


presented to the Board and decided adversely to ALPA's contentions. 


ALPA's motion for review repeats its earlier contentions that 
arrangements for substitution of air taxi operators for certificated 
carriers cannot be justified under the Federal Aviation Act unless 
and until such air taxi operators are fully approved by the Board 
through a certification proceeding, and that Mohawk has refused to 
bargain with respect to the changes Mohawk has made in the terms and 
conditions of employment occasioned by Mohawk's arrangements with the 
air taxi operators, in violation of the Railway Labor Act and Section 
401(k) (4) of the 'Federal Aviation Act. 1/ Mohawk answered in opposi- 
tion to the motion for review that Mohawk and ALPA are currently en- 
gaged in bargaining on changes proposed by ALPA in the ALPA-Mohawk 
Labor agreement, iwhich changes deal, inter alia, with the subject 
matter of ALPA's complaint in this proceeding, and that ALPA's other ~ 
contentions had already been ruled on by the Board adversely to ALPA's 
position. 


We have carefully considered the points raised by ALPA's motion 
for review and find that they are without merit and do not justify 
the institution of an enforcement proceeding. ALPA's contentions are 
substantially similar to those it raised in connection with various 
‘other agreements’ between certificated carriers and air taxi operators 
previously filed with the Board. ‘The Board has dealt with those con~- 
tentions in previous orders, and we believe our findings in those orders 
are dispositive of ALPA's contentions. 2/ Moreover, we would dismiss 
ALPA's motion for review and dismiss its complaint in regard to certain 
of the agreements in question because of ALPA's attempt to relitigate 
issues already decided by the Board. 3/ 


ee 
1/ The motion for review did not urge ALPA's contentions with 
respect to safety advanced in its complaint. 


2/ See Orders 69-4-137, April 30, 1969; 69-6-52, June 11, 1969; 
69-6-56, 69-6-575 69-6-59, June 12, 1969> 69-6-178, June 30, 1969; 
69-8-76, August 13, 1969; 69-12-39, December 8, 1969; 69-12-73, 
December 16, 1969; Order 70-1-130, January 27, 1970; and Order 70-2-23, 
February 6, 1970. Those orders also dealt with contentions raised in 
ALPA's complaint but not pursued in its motion for review. 


3/ For example, in Order 69-4-137 we approved, as the Director 
correctly noted, C.A.B. Agreement No. 20606 (dated September 26, 1968), 
which superseded C.A.B. Agreements 20409 and 20409-A-1 (dated June 22, 
%1968 and July 26, 1968, respectively), but determined not to adjudge 
Railway Labor Act issues there. See Order 69-4-137, p. 1, n. 1 and p. 2, 
n.3. Subsequently, as the Director again correctly noted, ALPA sought 
institution of an enforcement proceeding in Docket 20445 based in part 
upon these three agreements and C.A.B. Agreement 20607 (dated October 3, 
1968) now challenged here. The Director, considering Railway Labor Act 
issues as well as other issues raised therein, determined that the 


(Footnote continued. ) 


a 


We turnsto certain specific issues raised by ALPA to make clear, 
once again, that the Board has not allowed a violation of Section 401 
of the Act. ALPA's contentions seem to be that by allowing dis- 
continuance of Mohawk's services subject to the existence of provision 
for air taxi services, the Board has allowed air taxis to perform thi 
certificated services. Clearly, this is not so. Mohawk's certificated 
operations, which may be provided either with large aircraft or with 
air taxi class craft, cease under the suspension order, and all that 
remains is i possibility of their later reinstatement. The air t is 
provide service in their own right and even upon resumption of certs f- 
icated operations, the air taxis would be free to continue their | 


service. | 


Turning finally to ALPA's contentions regarding alleged Railway 
Labor Act violations, we note that ALPA asserts as grounds for its | 
motion to review, the alleged failure of Mohawk to bargain with it | 
on changes in terms and conditions of employment resulting from its 
arrangements and agreements with air taxi operators. The Board has! not 
excused Mohawk from compliance with the Railway Labor Act, but there is 
no basis on the pleadings before us to conclude that it may have violated 
that Act or Section 401(k) of the Federal Aviation Act. Mohawk's opposi- 
tion to the motion for review affirmatively states that "Mohawk and ALPA 
are currently engaged in bargaining on changes proposed by ALPA in the 

| 
(Cont'd) institution of an enforcement proceeding would not be in the public 
interest and was not otherwise required. His decision became that of 
the Board by operation of law. Having failed to perfect a motion to 
review by the Board in timely fashion and having failed to seek 
statutory review by the Courts within the ‘time permitted by Section 
1006 of the Act, ALPA should not, in all procedural fairness, be allowed 
to reopen such issues here. Its earlier attempt to do so was rejected 
in Order 70-2-23, where the Board dismissed the issues raised by A 
with respect to its complaint against Mohawk in Docket 20445 as moot 
inasmuch as ALPA had moved to withdraw its complaint after the Director 
of the Bureau of Enforcement refused to institute a formal investigation. 
Further, ALPA does not challenge the Director's determination that! the 
remaining "ive agreements challenged here had already been approved by 
the Board in Orders 69-12-73, 70-1130, and 70-2-23 in which the Board 
discussed and rejected ALPA's identical contentions. We note, however, 
that our approvals were conditioned upon compliance by Mohawk with the 
provisions of the Railway Labor Act. Also, certain of the suspensions 
were approved pendente lite subject to further determination in enforce- 


ment proceedings (see Order 69-12-73, pp. 6-7). 
| 
| 


ALPA-Mohawk labor agreement, which changes, among other matters, deal 
with the subject matter of ALPA's complaint in this proceeding." ALPA 
has not taken exception to this statement. Moreover, Mohawk's verified 
answer to the complaint that the agreements had effected adversely the 
employment opportunities of Mohawk's employees stated that there had 
been an increase in the number of pilots employed by Mohawk, in pilot 
training and in hours flown. ALPA has offered no information to 
support its bare assertions to the contrary. We agree with the 
Director that it would be imprudent to institute an enforcement pro- 
ceeding based on such bare allegations without any indication of cir- 
cumstances or other supporting information, particularly in the light 
of specific factual assertions to the contrary. 


Under the circumstances here present, we find that the complaint of 
ALPA does not state facts which warrant an investigation or other 
action by the Board and we shall order its dismissal. 


ACCORDINGLY, IT IS ORDERED: 


1. That ALPA's motion for review of the decision of the Director, 
BOE,in Docket 21591 be and it hereby is in all respects denied ; and 


2. That ALPA's complaint in Docket 21591 be and it hereby is 
dismissed. 


By the Civil Aeronautics Boards 


HARRY J. ZINK 


Secretary 
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DISCUSSION 


Board counsel would justify the agency's refusal to impose labor protec- 


tive provisions by reliance upon two arguments. Both of them are invalid. 


First, Board counsel contends, ALPA failed to prove that the suspension 


| 
would cause a sufficiently broad impact upon the pilot group to warrant the 


wv 


application of such provisions; according to Board counsel, the recent furloughs 
of between 105 to 115 flight deck crew members were attributable to reduc- 
tions in schedule arising out of Northeast’s general financial difficulties, and 
were not a result of the suspensions. But the Board’s instant administrative 


proceedings merely raised those factual issues; they did not resolve them. 


As we showed in our opening brief (pp. 10-11, 42), ALPA requested 
the Board to conduct an evidentiary hearing in light of dispute raised by the 
various pleadings regarding the impact and scope of the requested suspension. 
But the Boar declined to order a hearing. If the record now before the 
Court leaves any doubt about how many pilot furloughs are attributable to 
route suspensions, or whether the instant Board order was an appropriate oc- 
casion for the imposition of employee protections, the fault is the Board’s. 
ALPA remains ready to prove that the instant suspension order, viewed in its 
proper factual setting, creates a “general and system-wide impact on employees” 


of the kind which has previously invoked Board protection. 


Moreover, an order imposing such protective provisions does not and need 
not require preliminary proof that the requested suspension or merger will ac- 
tually cause the furlough of any employee or employees. For the provisions 
themselves require particularized showing of injury. In the Board Examiner’s 
decision cited in Respondent’s typed brief (p. 11, n. 9), it is explicit that the 
Board uses a traditional formula in these cases, and that changes of the formula 
are deemed unwarranted in the absence of “compelling reasons”.! Examination 
of that standard formula discloses that employees covered by the protective 
provisions are entitled to protection only against “those changes in employ- 
ment solely due to and resulting from such merger [or suspension].” Changes 


due to other causes are not compensable. And if a dispute arises over the 


1 Examiner’s Recommended Decision, Northwest-Northeast Merger Case, Docket 21819, 
August 4, 1970 (p. 75). 


question whether a particular furlough was caused solely by the merger or sus- 
pension, the aggrieved employee is entitled under the formula to invoke arbi- 


tration for a resolution of this factual issue.” 


To the extent, therefore, that Board counsel faults ALPA for failing to 
make certain evidentiary proofs herein, it is plain that these arguments are fal- 
lacious. It is the Board, not ALPA, which has prevented a resolution of factual 


| 
issues relating to the general need for employee protection; and the particular 


employees who may be injured need not prove their case twice. 


Second, Board counsel adverts to Northeast’s “financial woes’ ” and asserts 
that the Board’s decision to relieve the carrier of any financial obligations to 
affected employees will redound to the remaining Northeast employees’ ben- 
efit. “. .. [F]inancial savings that result from such a suspension [without 
protective provisions] . . . may well save more jobs than it loses.” (Board’s typed 
Brief, pr. 11-12). But these assertions constitute the arguments of Board 
counsel, not the opinion of the Board. There is nothing in the Board’s order 
to .1ggest that the Board concluded that the employees here would be better 


off, in the long run, without labor protective provisions. 


| 
It is settled, of course, that the integrity of the administrative process re- 


quires reviewing courts to ignore the “post hoc rationalizations” of appellate 
counsel, and to rely, instead, upon the agency’s own rationale. N. LR. B. v. 
Metropolitan Life Ins. Co., 380 U.S. 438, 444; Trailways of New England, Inc. 
vy. CA.B., 412 F.2d 926, 936 (C.A. 1, 1969). 


2 Id. at Appendix, pp. 1, 8. 


CONCLUSION 


For the reasons stated herein, and in ALPA’s opening brief, the Court 


should grant the petition for review. 


Respectfully submitted, 


GARY GREEN, Director 
Legal Department 
Air Line Pilots Association, Int’l. 


ARTHUR HOROWITZ, Attorney 
Legal Department 
Air Lire Pilots Association, Int'l. 


DAVID NEVINS, Attorney 
Legal Department 
Air Line Pilots Association, Int'l. 


HENRY WEISS 
ROBERT S. SAVELSON 
Cohen, Weiss & Simon 
Counsel for the 
Air Line Pilots Association, Int’l. 


